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In the matter of:

55 IROQUOIS LANE
GODERICH ON N7A 3Y2

Between:

Refer to attached Schedule 2

Tenants

and

Parkbridge Lifestyle Communities Inc.

Landlord

The Tenants applied for an order determining that Parkbridge Lifestyle Communities Inc. (the
landlord,"Parkbridgel the Landlord's superintendent or the Landlord's agent harassed,
obstructed, coerced, threatened or interfered with them and substantially interfered with the
reasonable enjoyment of the rental unit or residential complex by the Tenants or by a member of
their household (the 'T2 Application').
The Tenants also applied for an order determining that the Landlord failed to meet the Landlord's
maintenance obligations under the Residential Tenancies Act, 2006 (the 'Act') or failed to comply
with health, safety, housing or maintenance standards (the 'T6 Application').
The Landlord applied for an order that the tenancy agreements between the Tenants and the
Landlord are frustrated in accordance with the provisions of the Act due to the embankment's
unsafe condition, which has arisen naturally and cannot be remedied in any meaningful sense
(the 'Al Application').
These applications were heard in Goderich on July 11, 12 and 13, 2017. The Tenants, Gary
McRae (`G.M.'), Nancy McRae (N.M.), Elaine McTaggart, Joan Fournier (`J.F.'), Dave Ormerod
(D.0!), Eugene Fournier (`E.F!), Elizabeth Ormerod (`E.0.1, Anne Dodington, Kenneth Hill,
Gwen Hill, Bernice Dekker, George Pickering, Paul Timmerman, Michael Prosser, Hans Dekker,
Sheila Pickering, Heather Fagel, Gerald Fagel (`G.F.'), Mary MacKenzie, Dale Brunkard
Paula Brunkard, Tammy Gibbons ('T.G.'), Emily Phibbs, Wayne Phibbs ('W.P.'), Maryann
Dannhaeser, Patricia Wilson and Joyce Smith (`J.S.'), the Tenants' Legal Counsel, Quinn Ross
and Matthew Chapman, the Landlord's Legal Counsel, Douglas Harrison, Patrick Duffy and
Martin Zarnett, the Landlord's Agent, William A. (Sandy) Higgins ('S.H.'), and the witnesses, Anne
E. Mclsaac (`A.M!), Storer Boone (`S.B.'), Michael MacKay ('M.M.'), and Kevin Sansom (`K.S!),
attended the hearing.
Submissions for the Landlord were received by the Landlord and Tenant Board (the 'Board') on
November 15, 2017 and the Tenants' reply to the Landlord's submissions was received on
December 21, 2017. After four unsuccessful attempts to submit the Tenants' initial submissions,
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these were eventually received on January 16, 2018. J.S. largely adopted the submissions of the
other Tenants, but made her own submissions at the hearing.
For the Reasons attached to this order:
Determinations:

The T2 Application
1. I find that Tenants failed to demonstrate on the balance of probabilities that the Landlord,
the Landlord's superintendent or the Landlord's agent harassed, obstructed, coerced,
threatened or interfered with the Tenants and substantially interfered with the reasonable
enjoyment of the rental unit or residential complex by the Tenants or by a member of their
household.
The T6 Application
2.

I find that the Tenants failed to demonstrate that the Landlord breached its duties under
subsection 20(1) of the Act for providing and maintaining a residential complex, including
the rental units in it, in a good state of repair and fit for habitation and for complying with
health, safety, housing and maintenance standards.

The Al Application
3. I find that the tenancy agreements between the Tenants and the Landlord have not been
frustrated.
It is ordered that:

The T2 Application
1. The Tenants' application is dismissed.
The T6 Application
2. The Tenants' application is dismissed.
The Al Application
3. The Landlord's application is dismissed.

June 8, 2018
Date Issued

-vin Lundy
Member, Landlord

enant Board

South West-RO
150 Dufferin Avenue, Suite 400, 4th Floor
London ON N6A 5N6
If you have any questions about this order, call 416-645-8080 or toll free at 1-888-332-3234.
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REASONS

Preliminary Issues
1.

The parties agreed that Joseph Hoffer ('J.H.'), who was previously a party to the
applications has been removed on consent to resolve a potential conflict of interest. The
parties agreed that J.H. agrees to be bound by the order.

2.

The Tenants J.S. and Hugh James Smith ('H.J.S.') were no longer represented by the
Tenants' Legal Counsel by the date of the hearing. J.S. attended on her own behalf and
on behalf of H.J.S. and was assisted by Mr. Ross as a friend to the Landlord and Tenant
Board (the 'Board').

3.

In the T6 Application, the Tenants requested that the Board order that the Landlords be
barred from applying for an increase in the monthly rent above the Guideline pursuant to
subsection 126(1) of the Act in relation to capital expenditures for any drainage
remediation should the Tenants' T6 Application prove successful. The Landlord
requested that this requested remedy be struck from the application on the grounds that
the Board lacks jurisdiction to prohibit the Landlord from seeking such relief.

4.

In support of their position, the Tenants relied upon paragraph 9 of subsection 30(1) of
the Act which permits the Board to "make any other order that it considers appropriate."
While this provision has been used to order various forms of damages as deemed
appropriate, it cannot be used to order remedies outside the jurisdiction of the Board. I
find that the Board lacks jurisdiction to prohibit the Landlord from applying for an order
available to it under the Act any more than I could ban the Tenants from filing their own
future application. Should the Tenants disagree that drainage remediation qualifies as
an eligible capital expenditure within the meaning of subsection 126(7) of the Act or take
issue with any other aspect of a future application to increase the rent above the
Guideline, they are free to contest that the Landlord's evidence at the hearing of that
application should the Landlord file it.

5.

As a result, the T6 Application was amended to remove this remedy as I have no
jurisdiction to order it.

Background
1. The Tenants' homes are located along the Lake Huron shoreline on Iroquois Lane. It was
not disputed that this shoreline is eroding. The Landlord's response to the shoreline's
erosion forms the basis of the Tenants' T2 and T6 Applications.
2. The Landlord is the largest owner, operator and developer of land lease communities in
Canada, including approximately 120 residential and recreational properties and marinas
located across the country.
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3. With respect to the present residential complex, Parkbridge acts as the Landlord while the
individual Tenants are cottage or home owners, renting the lots upon which their owned
structures are located.
4. S.H. has been employed by the Landlord for almost fifteen years and, as of the date of the
hearing, was the vice president of planning, infrastructure and environment. In the last
nine months prior to the hearing, he had also become involved with home construction.
The Landlord's development division purchases land parcels, obtains regulatory approvals
for development, installs necessary infrastructure and constructs model homes. At that
point, sale and marketing sells the homes to residents.
5. The Landlord purchased the residential complex in 2008 and filled all formerly vacant lots.
It also conducted work on the potable water and sewer system as the park is not
connected to the city water system.
6. The previous landlord identified an area for future development at the south end of the
park and suggested that thirty-six new units could be added to the residential complex.
The Landlord abandoned its plans to develop this area when it purchased another parcel
in February, 2013. While the Landlord had abandoned its plans to expand into this
wooded lot, when the issue with shoreline failure along Iroquois Lane developed, it looked
to this area as a potential relocation site for the affected homes.

The T2 Application
7.

The Tenants allege that the Landlord substantially interfered with their reasonable
enjoyment of their rental units and the residential complex on the basis that the
Landlord's response to the erosion was inadequate and resulted in significant financial
losses. As well, they alleged that the Landlord's agent, S.H. threatened and intimidated
them in the process of explaining the possible consequences of a slope failure.

Financial Impact
8.

The Tenants claim generally that the Landlord's response to the erosion issue has
devalued their homes and interfered with their ability to sell their home or assign their
leases. However, the evidence revealed that all of the applicant Tenants were informed
of the risk of slope failure prior to signing their leases. Aware of this risk, they
nonetheless entered into a contract with the Landlord.

9.

A number of the Tenants alleged that a letter sent by the Landlord advising them of the
issue had a chilling effect on the sale of their homes. A.M. is a former Tenant who used
to live in the park with her husband at lot 69. A.M. initially leased her lot in 2002 and
signed a new lease in 2008. She testified that she was aware of the potential for homes
on the Huron shoreline to be affected by erosion before leasing her lot in the park.
However, she believed that because the property was well-treed, the risk would be
acceptable.

Reasons Page 2 of 70
v-----

File Numbers: SWT-73750-15
SWL-99296-17

10. Like all of the residents on the west side of Iroquois Lane, she received a letter from
T.O., the Landlord's regional manager dated August 24, 2011, that included the following
warning:
We are writing to you concerning the rented site on which your home is located and is at
risk, subject to the natural effects of shoreline erosion which may, at some unknown point
in time, result in a determination by the Landlord or a regulatory agency that the rented
site must be vacated and the land lease for the rented site shall be deemed "frustrated"
and therefore at an end, regardless of the length of term thereof.

11. The letter went on to advise the Tenants that the Landlord would "not undertake, or be
required to undertake, erosion control measures to mitigate the effects of shoreline
erosion" and that if the rented site was required to be vacated, the Landlord would not
incur the costs of this relocation or be obligated to provide an alternate site for the
relocated homes. Should Tenants decide to sell their homes, the Purchaser would
assume all risks associated with losses and damages that he or she may suffer as a
consequence of purchasing a home situated on land subject to shoreline erosion. This
letter related to an earlier meeting between the Landlord and the Tenants held on July
24, 2011 which A.M. attended. She recalled that the Landlord's representatives at that
meeting offered a stern warning to residents not to alter the land around their leased
units to prevent accelerating the erosion. On that issue, she was aware of residents
trimming trees to preserve their access to the view and even then only with the
assistance of a qualified specialist, but not removing trees entirely. She noted that the
previous owner of the park had been quite vocal on this issue. It is worth noting that only
the Tenants on the west side of Iroquois Lane received this letter.
12. A.M. noted however that the Landlord's position resulted in a chilling effect on sales of
the Tenants' homes since buyers would be naturally reluctant to rent land that may be
subject to failure with the potentially cost of relocating their home should the rented unit
be compromised by shoreline erosion. She recalled that purchasers for her next door
neighbour's unit backed out of a sale, though the specifics of that failed transaction were
not disclosed at the hearing. Significantly, her neighbours ultimately were able to sell
their home and vacated the residential complex.
13. The Landlord had also removed the option of purchasers to sign twenty year leases for
rental units located in the affected part of the park. A.M. alleged that until the Landlord
removed this restriction in August, 2012, it was extremely difficult to market sell homes in
the park since potential purchasers regard long term leases as particularly attractive. A
letter sent to the Tenants dated August 12, 2012 advised that all future twenty year
leases would include a Schedule D that indemnified the Landlord against the costs
associated with loss of the land through shoreline erosion and the possible expenses
associated with relocation.
14. A.M. attended another meeting on April 21, 2014, conducted by S.H. The Landlord
scheduled this meeting having received information from its consulting engineers that all
twenty-four homes on the west side of Iroquois Lane would have to be relocated, though
no specific timeframe was contemplated. The Landlord also advised the residents that
no further long term leases would be allowed and that the Landlord would not represent
the Tenants with the sales of their homes. A.M. recalled that S.H. related a story
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regarding a similar situation in the Ottawa area that had ended badly for the Tenants.
She was not aware of the details of the incident in Ottawa, other than that those
residents had panicked and all of the homes had been removed. She agreed that S.H.
had encouraged the Tenants not to panic as those in Ottawa had done, but took his
reference to the Ottawa incident as a warning not to "make waves," leaving the meeting
intimidated but determined to conduct her own research.
15. While the municipality was somewhat reticent to answer questions, A.M. found the
Maitland Valley Conservation Authority (the `M.V.C.A.') extremely agreeable to assisting
the Tenants. She was also instrumental in forming a committee of Tenants to work with
the development of relocation sites and maintain the residences at their existing location.
She acknowledged that the Landlord had encouraged the formation of a Tenants'
committee to address these issues and never interfered with the committee's meetings
with the M.V.C.A.
16. Ultimately, A.M. and her husband chose to sell their mobile home and move out of the
park, assigning their tenancy to T.G. in 2014. She could not recall if she had provided
T.G. with a copy of the Schedule D addendum with the disclosure package when she
sold her home. The Landlord had added this Schedule to the later tenancies. She noted
that she and A.M. sold the home for a reduced price and attributed the difference to the
stigma of locating a residence on land subject to potential future relocation. While A.M.
has some experience in appraisals, she did not submit evidence that would demonstrate
a causal link between this "stigma" as she called it, and a quantifiable decrease in market
price compared to a theoretical baseline sale price. She speculated that relocation to a
site without a view of the bluff would have substantially reduced the appeal of the lot.
She was not aware of any sales in the residential complex after her home was sold,
though as she was residing elsewhere, she may not have been advised of any new
purchases.
17. A.M. also investigated the potential costs of relocating her home had she chose to
remain in the park. She testified that she received a quote from Quality Homes in the
amount of $24,500.00 to relocate her home. However, this figure did not include the
costs to move a shed and a deck and to develop the new site. Presumably, the total cost
of relocation would also vary according to the distance to a new site.
18. None of the members of the Tenants' Lakefront Residents Liaison Committee (1.R.L.C. 1)
denied an appreciation that erosion of the slope was a live issue when choosing to reside
on this area of the park as acknowledged in their letter to the Township on November 3,
2014:
The residents on the west side of Iroquois Lane do not want to move unless there is hard
evidence of a risk to our safety in the near term. All purchasers of lakefront property,
whether it be privately owned or as in our case our individually owned homes on leased
land, are aware of and have taken into consideration during their real estate transaction
the possibility of erosion. Each person has made a personal decision as to their risk as
part of living on the shore of Lake Huron.

19. While this letter was signed by only E.O., A.M., G.M, D.B., D.O. and N.M., none of the
Tenants at the hearing suggested that they were in any way unaware that erosion of the
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shoreline could have a negative effect on the land upon which their houses were located
before they entered into their tenancy agreements with the Landlord.
20. T.G., the Tenant who purchased A.M.'s home, has resided at Unit 63 with her spouse,
J.H., for four and a half years and is a member of the L.R.L.C. Her home is
approximately 1,200 square feet in size and has two patio doors and a lakefront view.
She is able to reside in the house throughout the year.
21. When she signed her first tenancy agreement in 2012 for 65 Iroquois Lane with R.G., an
employee of the Landlord, she was advised that a Schedule D form would be attached to
the agreement and she acknowledged that the contents of Schedule D were discussed
with her. She also read Schedule D before signing it. To assure T.G. of the stability of
the slope, R.G. pointed out a 100 year old tree as well as several shrubs on or near the
bluff. R.G. also pointed out drainage on the slope and stated that she "visually walked
down to the beach," apparently indicating that R.G. pointed out drains on the slope face
from T.G.'s deck and that she attended at the beach to examine the drains for herself.
She did not observe anyone working on the bank during this inspection, but observed
PVC pipes emerging from the slope and could hear sounds of water. While she denied
observing any evidence of erosion to the shoreline, she acknowledged that she is not an
expert and is not present at her rental unit 365 days a year to confirm with complete
certainty that the Landlord has never conducted drainage remediation on the slope. She
also offered a purported legal opinion on the proper interpretation of Schedule D with
respect to assignments under the Act, but described no legal expertise to support her
personal interpretation of the document.
22. T.G. testified that when she sold that home in August, 2014, she encountered difficulties
completing the sale as a result of the Landlord's policies at the time that restricted new
tenancies on the west side of Iroquois Lane. Specifically, T.O. informed her that the
Landlord would not permit her to assign her tenancy to a new tenant and that only month
to month tenancies would be allowed. However, when T.G. inquired with the Landlord's
legal assistant, she received a response the same day, July 29, 2014, indicating that the
Landlord had no restriction against assignments as such a policy would be contrary to
the Act. The Landlord's legal assistant also advised that there would be no restrictions
against the new tenant entering into a 21-year lease with the Landlord. However, T.G.
indicated that the sale of her first rental unit was the last permitted by the Landlord.
While she stated that other Tenants encountered more serious impediments to the sale
of their homes, she offered no details to support this rather vague assertion. Although
she testified that the Landlord interfered with her assignment of Unit 65, when pressed
for details on the specific acts or omissions the Landlord perpetrated to interfere with the
assignment, I find she became evasive with her responses and offered no cogent
evidence to support her assertions on this point. She acknowledged however that the
Landlord did not interfere with the formation of the L.R.L.C. and agreed that S.H. stated
at the April 21, 2014 meeting that the Tenants would not have to move out of their homes
immediately and that if they were asked to vacate their lots, it would be a gradual
process.
23. She testified that the Landlord's inconsistent policies had resulted in financial devastation
to all of the Tenants, but offered only evidence of her own momentary inconvenience
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over misinformation from T.O., resolved in short order through her own investigation.
She did note however that the advanced age, ill health and limited incomes of many of
the residents would affect their ability to relocate their homes should the Landlord deem
this necessary. She testified that it would cost her approximately $30,000.00 to move
her own home and that many of the residents located on the bluff had paid a premium for
this location.
24.

Based upon the evidence before me, I find that the Tenants have failed to demonstrate
that the Landlord's response to the erosion of the shoreline had a chilling effect on the
sales of their homes. In reality, A.M. successfully sold her home and the evidence
indicated that the Landlord encouraged the formation of the L.R.L.C. and consultation
with the M.V.C.A.

Inadequate Response Resulting in Substantial Interference
25. The Tenants' theory was that the Landlord purposefully refused to take any reasonable
but possible steps to halt the erosion in order to remove the affected homes as part of a
scheme to expand the park at the affected Tenants' expense through fear-mongering.
Specifically, the Tenants claim that the Landlord simply did nothing to in response the
erosion, failed to address the physical impact to their properties and that these failures
resulted in substantial stress, thereby interfering with their reasonable enjoyment of the
premises. On the evidence, this aspect of the application must fail. Much of the
Landlord's response has been described in the T6 Application. However, for the
purposes of this part of the Tenants' claim, it is clear that the Landlord responded to the
issue.
Landlord's Response to Water Pooling
26. G.F., another Tenant, purchased his home and moved into the residential complex on or
about July 1, 2013. G.F. claimed that the Landlord failed to respond to water pooling
caused by erosion and that this failure substantially interfered with his reasonable
enjoyment of his rental unit. He testified that every year, an ankle deep puddle forms on
the laneway in front of his rental unit after every rain storm. He estimated that this
pooling was approximately eighteen inches across. He has notified the Landlord of this
issue several times over the past four years, the last time on September 26, 2016. T.O.
responded that the Landlord intended to conduct major work in 2017 that presumably
would address this issue; however, no major project had commenced as of the date of
the hearing.
27. The area flooded again in May, 2017, prompting him to contact T.O. again on May 5,
2017. As of the date of the hearing, this issue remained unresolved. He speculated that
the water had accumulated due to storm water washing out the slope behind his rental
unit. While he suspected that the water had caused damage to the cement supports
under his home and may have encouraged the growth of mould, he was afraid to look.
28.

He acknowledged that the pool in the laneway does not obstruct access to his residence,
but noted that it does block the laneway itself. He also acknowledged that he doubted
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that there was actual pooling under his residence. Ultimately, he agreed with the
Landlord's Legal Counsel that he had no actual evidence of damage to his house.
29. G.F. did not recall filling out a survey for the Tenants' engineer, Golder and Associates
Ltd. (`Golder), a copy of which was submitted at the hearing. However, he later
speculated that he may have completed the survey or that his wife may have completed
it on his behalf. In the survey, he estimated that he had lost two meters of his property
from erosion within the six to seven months preceding the survey.
The Landlord's Response Causing Stress and Anxiety
30. J.F. purchased her home at some point between 2007 and 2008 with her husband, E.F.
She testified that she and E.F. had experienced a substantial degree of stress from the
ongoing issues with the Landlord and that both were in counseling. While she stated that
R.G. had originally informed them that their land was stable enough to install a pool, she
also prohibited them from adding anything to the grounds of their rental unit. She
testified that they could not afford to move their home and had incurred debt as a result
of the Landlord's actions. She did not lead evidence to explain specifically what the
Landlord had done to cause their financial problems or her health issues. She stated
that they could not put any money into the rental unit as they had no idea how long they
would be residing in it and doubted that a buyer would pay anything for the house given
the prospect of having to move the rental unit at some point in time.
31. She testified that she has not observed any erosion, but acknowledged that she is not a
geotechnical engineer.
32. J.S. has resided in the residential complex for nineteen years and has not observed any
evidence of erosion to the shoreline or loss to her frontage. She questioned why the
Landlord had not advised the Tenants of this issue in 2011. However, it is worth noting
that J.S. did not deny awareness of the potential for erosion and failure of the bank when
she entered into her tenancy or claim any expertise in geotechnical engineering.
33. The Tenants, H.D., W.P., and G.R. also submitted sworn affidavits in which they stated
that the actions of the Landlord have rendered the sale of their homes exceedingly
difficult and attribute much of their health issues to the Landlord's refusal to grant long
term leases or to maintain the bank.
34. As the witnesses who swore the statements upon which the Tenants intended to rely
were not called at the hearing to testify to their observations, the intended evidence was
hearsay. The essential defining features of hearsay are an out-of-court statement
adduced to prove the truth of its contents in the absence of a contemporaneous
opportunity to cross-examine the declarant.
35. I find that to accord this hearsay into evidence at the same probative value as direct
testimony without allowing the Landlord's Counsel any means of cross examining the
declarants on the basis of their statements or testing the veracity of their observations
would be unduly prejudicial under the circumstances. While subsection 15(1) of the
Statutory Powers Procedures Act, 1990 permits admission of unsworn oral testimony
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and allows the Board Member to assign it the appropriate probative weight, for the
evidentiary concerns I have outlined above, I would assign such evidence substantially
reduced probative weight.
Commission of a Geotechnical Study
36. T.G. testified that at the April 21, 2014 meeting, S.H. identified safety issues with the
slope due to erosion. S.H. was also asked if the Landlord intended to take any steps to
address the erosion, to which he advised the Tenants that the Landlord had
commissioned a geotechnical study to investigate the matter. While T.G. deemed the
issue to relate only to ground water run-off as opposed to the issue of soil erosion and
slope failure generally, she offered no explanation for this conclusion.
37. T.G. noted that the Landlord intended to develop a wooded area away from the slope
and would sell homes on the east side of Iroquois Lane, but not on the west side where
the affected homes were located.
38. On September 29, 2014, the L.R.L.C. sent a letter to A.B., the Landlord's president and
CEO. This letter included several questions with respect to past and potential remedial
actions taken by the Landlord to protect the integrity of the bank, and the geotechnical
study commissioned by the Landlord. The letter also included inquiries on the possibility
of the Landlord acting as vendors' agents for sales of the residents' homes and whether
the Landlord would sign future twenty-one year leases with new purchasers. A.M. was
not aware of any written response to this letter.
39. On November 3, 2014, the L.R.L.C. informed the council for Ashfield-ColborneWawanosh Township (the 'Township') of the above issues and received hearsay albeit
uncontested information that the chief building official had not condemned the property
and would not do so except in the case of imminent risk to the residents.
40. Another meeting took place on December 12, 2014. While A.M. did not attend this
meeting, she transcribed a transcript from an audio recording made by another Tenant,
E.O., the content of which, aside from a few minor incoherent points, was uncontested by
the Landlord. This meeting related to the L.R.L.C.'s interaction with the Township and
included a re-affirmation from the Landlord that no future long term leases would be
issued and that the Landlord would not represent vendors in sales of the residents'
homes. There was also some mention of a drain, presumably installed by the previous
owner of the park. A.M. was not aware of any drainage control measures installed by the
present Landlord.
41. However, the evidence is clear that at this point, the Landlord had responded to the
problem by commissioning an expert study and that the chief building official had not
condemned the property. A.M. recalled that a section of the slope near Lot 63 had
collapsed around 1985 and suggested that in light of this event, the Landlord could have
and should have done more to resolve the problem. However, she never observed any
signs of erosion on her lot and did not believe that her property was in danger from
erosion. She confirmed that she was aware of the risk of erosion in the area of the
residential complex for some time, in part because she is from the Goderich area and
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familiar with the problem. She agreed with S.H.'s comment on December 12, 2014 that
erosion and its effects are part of life on a slope bank.
42. The evidence at the hearing also confirmed that the other residents were continuing to
reside safely on the slope as the danger of slope failure remains prospective.
43. S.H. testified that when the present Landlord was performing its due diligence in 2008 at
the time of the purchase, the former landlord advised one of the present Landlord's vice
presidents, B.W., of a slope failure in the mid-1980s that required the affected homes to
be relocated. S.H. became aware of the erosion issue in 2011. He received hearsay
information that in 1986, the toe of the slope failed over the course of weeks to months
and that the former landlord moved the affected dwellings to another location over the
course of six months. He also was advised that the weeping tile on the slope face "goes
nowhere."
44. While this rather vague anecdotal hearsay would in and of itself offer little probative value
to the proceedings, I find that it represents reliable evidence since S.H. then personally
inspected the shoreline and confirmed for himself that the pipes installed on the face of
the slope conduct a rather minimal amount of local water from the bluff. This superficial
remediation was also confirmed by the Tenants' expert witness, S.B. As S.H. stated, the
drainage essentially consisted simply of pipes poked into the face of the embankment.
He testified that this attempt to alleviate the issue did not amount to a collector system
and that the pipes are not connected to any larger drainage structure. He was advised
that this ad hoc drainage not only had no effect, but had not been maintained by the prior
landlord.
45. He also received hearsay that the previous landlord then installed a somewhat more
extensive drainage system. While he had no knowledge of the details of this installation,
S.H. stated that the prior landlord had installed perforated weeping tiles installed across
the length of the property, running down to the beach. Lacking any relevant engineering
expertise, the most that S.H. could offer in terms of direct evidence on this structure was
that he has observed water running out of the exit pipe. He added that he had received
hearsay opinion evidence from an employee of the previous landlord that once they
installed the tiles, the seepage had dried up. Given the hearsay nature of this lay opinion
statement, I would accord this evidence virtually no probative weight whatsoever.
46. From the date that the Landlord purchased the residential complex to the date of the
hearing, the Township issued approximately twenty-five building permits for the park,
four of which related to units located on the bluff side of Iroquois Lane. S.H. testified that
he believed the last of these permits was issued at some point in 2011. At that time, the
only concern apparently expressed by the Township related to a requirement that one of
these structures, which was located on the north side of Iroquois Lane, be oriented to the
street rather than the slope with fifty feet between the house and the bank. While S.H.
relied upon hearsay for this evidence, it was not contested at the hearing in any
significant manner.
47. S.H. testified that in 2011, T.O. informed him that a tenant had informed her of slope
erosion issues in the area of Lot 43. Specifically, a significant portion of the lot had fallen
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away through erosion. While S.H.'s evidence of how he obtained this information took
the form of double hearsay, he offered direct evidence of his own involvement in the
investigation of the complaint. On April 13, 2011, he contacted an acquaintance at Peto
MacCallum (`P.M!), a consulting engineering firm. On May 10, 2011, Marian Molodecki
('M.Mo.'), a senior engineering consultant with P.M. attended at the park and inspected
the entire embankment with S.H.
48. At S.H.'s request, P.M. prepared a letter report based upon M.Mo.'s observations and
recommendations as stated during his inspection. S.H. confirmed that the contents of
the letter accurately reflected their conversation at the site on May 10, 2011. In the
letter, M.Mo. described the area of failure at Lot 43 as follows:
At the subject property, the bluff recently experienced a local failure causing the crest of
the slope to recede by about 2 to 3 m, coming within an estimated 6 to 7 m from an
occupied mobile home. The observed failure occurred at the location of a pre-existing
gully believed to have been created by surface runoff and, more significantly,
groundwater seepage out of the slope face. The exposed soils included brown silty clay
till to about 3 m from the crest, overlain by brown, fine to medium stratified sand.
Groundwater seepage was observed at the clay/sand interface.
The majority of the failure had occurred within the sand, leaving a 2 to 3 m high, freshly
failed face of sand at a near-vertical inclination. The failed length of slope was estimated
5 m long; however, the gully below flared to an estimated width of 20 to 30 m towards the
toe, with an overall depth of 3 to 7 m.

49. In terms of conclusions and recommendations, M.Mo. stated to S.H., as reduced to
writing in his letter that "...ongoing longer term regression (years or decades) of the gully
as well as the adjacent bluff areas is expected to continue." This opinion related to both
the specific failure of the slope behind the house at Lot 43 as well as the embankment as
a whole. He also offered the following assessment with respect to future strategies:
Extensive seepage control and retaining wall works would be required to stabilize the
slope. It is believed the cost of such works would greatly exceed the revenue value of
the lot.
It is recommended that the lot be carefully monitored in the short term and abandoned for
residential habitation as soon as possible.
Broken remnants of drainage pipe were observed at the bottom of the gully, suggesting
that attempts had been made to mitigate the seepage erosion. Reinstatement of the
subdrain may be considered to retard the seepage based upon failure mechanism. The
remaining waterfront lots should be regularly monitored for signs of pending instability
such as ground surface cracks in the vicinity of the crest. Removal of trees and
vegetation from the slope should be prohibited and actively policed.

50. S.H. clarified that his conversation on May 10, 2011 related to the potential expenses
that the Landlord could expect to incur to save the dwelling on Lot 43, rather than any
discussion of the possibility of widespread failures along the bluff.
51. S.H. agreed that despite information of a slope failure in 1986 and some indication that
the existing drains may no longer be functional, the present Landlord had not taken any
steps to investigate possible threats to slope stability in 2008 when it purchased the
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residential complex. The inspection on May 10, 2011 did not involve any invasive
examination of the slope such as drilling boreholes or anything beyond a visual
inspection. When S.H. and M.Mo. walked the entire slope on that date, they observed
no other evidence of failures. As a result, the Landlord deemed the inspection sufficient
at the time. S.H. also testified that between the date that the Landlord purchased the
residential complex and the slope failure at Lot 43 in early 2011, the Landlord was not
aware of any failures subsequent to the reported 1986 collapse. He also noted that in
the process of his inspection May 10, 2011, he observed clear evidence that the
residents had been actively cutting away vegetation apparently to protect or enhance
their views of the lake. Consequently, the Landlord's chosen course of action at the
time was limited to monitoring the conditions on the slope and cautioning the residents
against further removal of vegetation.
52. However, while the Tenants took the position that the Landlord's actions in 2011 were
insufficient, any alleged failure in due diligence for the purpose of this proceeding
occurred well beyond the one year limitation found at subsection 29(1) of the Act:
29. (2) No application may be made under subsection (1) more than one year after the day
the alleged conduct giving rise to the application occurred.

53. As the Tenants filed their applications on December 4, 2015, the Board has no
jurisdiction to order any remedy with respect to the Landlord's decision in 2011 not to
conduct a more thorough analysis of the slope conditions at that time.
54. On the evidence submitted, the Landlord began to monitor the conditions on the slope on
a regular basis in early 2015. This monitoring included sending D.S., a maintenance
worker employed by the Landlord, to walk the bank on a monthly basis to determine if
any obvious changes to the slope had occurred. While D.S. lacks any geotechnical or
engineering expertise, S.H. described him as "fairly bright" and instructed him to
complete a form after each of these inspections that listed fifteen possible changes in the
topography such as landslide activity, soil movement, sinkholes and gully erosion.
According to a notation on the bottom of the form, it appears that L.V.M. likely provided
the original sample form to the Landlord's environmental staff as a tool to document
possible changes to the slope.
55. Of the nine forms submitted at the hearing for inspections conducted between April 17,
2015 and May 3, 2016, none of the first eight included any notation of a change in any of
the physical features listed and all but the last were completed by the same employee,
D.S. S.H. noted that as much as possible, the Landlord endeavoured to ensure that the
same employee conducted these inspections to increase the likelihood that no changes
would be missed. On the final form dated May 3, 2016, R.P., another employee of the
Landlord noted seepage from the slope face. However, neither D.S. nor R.P. apparently
recorded any other signs of erosion on the forms. To that end, S.H. also inspected the
bank at regular intervals, but observed no changes to the slope at all.
56. In response to the information provided by P.M., the Landlord called a meeting of the
homeowners to advise them of the situation. This was apparently the meeting held on
July 24, 2011, as described by A.M. He informed the Tenants that the situation did not
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represent an immediate emergency, but that the Landlord was aware of potential long
term issues with the bluff. In light of his observations of vegetation clearing, the primary
purpose of the meeting was to instruct the Tenants to discontinue this activity since root
growth could help to protect the slope. He acknowledged the subsequent letter sent by
Operations to the Tenants dated August 24, 2011 with the same direction. He also
recalled asking the Tenants to report any signs of rotation in the existing vegetation that
could suggest some underlying instability in the slope.
57. With respect to long term leases, S.H. recalled that the Landlord stopped entering into
leases of twenty years less a day, then sought legal advice regarding disclosure to any
new residents entering the residential complex of the potential problems with the bluff.
This ultimately led to the addition of Schedule D to all new lease agreements. He
testified that in addition to informing new tenants of the issues with the bluff and the
potential of frustrated contracts as well as functioning to indemnify the Landlord, the
Schedule was also intended to prompt them to conduct their own investigations before
entering into a lease with the Landlord. That Schedule was included in all future leases.
The August 24, 2011 letter also informed the existing Tenants on the west side of
Iroquois Lane of these same issues.
58. S.H. testified that as of the date of the hearing, the Landlord was not permitting new
leases for the properties on the west side of Iroquois Lane. He acknowledged that this
has caused difficulties for the affected homeowners to sell their homes. An email
exchange dated June 8, 2012 between T.O. and W.W., one of the corporation's
directors, and copied to S.H., confirmed that the Landlord had decided to grant only one
year leases on the lakefront if the homes were sold by one Tenant to another. T.O.
advised W.W. and S.H. that the policy had the effect of interfering with financing of the
sale as the bank preferred a lease of at least five years. She noted that two houses for
sale at the time remained on the market for four months. Although the Landlord did allow
new leases later in 2012, it reinstated the strict prohibition in April, 2014.
59. With respect to the dwelling previously located on Lot 43, S.H. testified that that unit was
successfully moved to another site on or about September 21, 2011. He stated that it
was his understanding from T.O. that the cost of the move was approximately $9,000.00
plus some additional costs to reattach the house to added components that were also
moved to the new site. While he stated that he had not heard anything to contradict his
understanding that these tenants were pleased with the move, this evidence elicited
widespread mutterings of derision from the Tenants at the hearing. However,
notwithstanding the double hearsay frailties of the S.H.'s testimony on this issue, the
Tenants did not call any actual evidence to demonstrate otherwise and opted not to call
the former tenants of Lot 43 to testify to their satisfaction or lack thereof with the
Landlord's solution.
60. In response to the Landlord's attempt to replace a rental unit at 16 Iroquois Lane, S.H.
was advised that the Township had concerns as the replacement would be located within
the 100 year erosion hazard line of Lake Huron. Although S.H.'s evidence regarding the
source of this information relied upon an impressive four levels of hearsay, the
consequence was that the Landlord became reasonably concerned over the location of
habitable dwellings within this zone and concluded that it required the services of a
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geotechnical engineer to undertake a study of the erosion issue at the slope. It was also
not disputed that when the Landlord applied for a building permit in September, 2013, it
was advised that the Township had ceased to issue building permits for properties along
the embankment that were inside the 100 year erosion line established by the M.V.C.A.
61. P.M. submitted a proposal to the Landlord on October 8, 2013 to conduct a geotechnical
slope stability analysis for the proposed redevelopment of Lot 16 only. The Landlord
ultimately did not retain P.M. for a larger study of the entire slope at the residential
complex, as L.V.M. offered a more competitive bid for the project. 1 L.V.M.'s geotechnical
report was submitted on February 6, 2014.
62. In an emailed letter dated April 17, 2014, L.V.M. set out a number of options to stabilize
the bank. S.H. testified that based upon the information available at that time, these
options were possible for remediation of the affected area. To that end, he arranged a
meeting with the affected Tenants on April 21, 2014 to advise them of the situation. He
stressed that it was the Landlord's position that it was not clear as yet if the homes would
have to be moved, but that the potential for this result should be disclosed to the
Tenants. He described the events in the Ottawa Region as the present situation was
markedly different according to his understanding. As well, since someone involved in
the Ottawa incident had panicked and contacted the police, resulting in the removal of
several affected homes, composure would be prudent. He testified that he related this
incident not to intimidate or threaten the Tenants, but to draw a contrast to a more dire
set of circumstances and hopefully instill calm.
63. The transcript of the December 12, 2014 meeting in which S.H. again described the
events in Ottawa tends to support his recollection of how he presented those events to
the Tenants. At that meeting, S.H. informed the Tenants that someone in Ottawa
panicked and called 911, informing the dispatcher that his home was sliding into the
creek, resulting in an emergency response by the fire department, ambulances and city
officials, with substantial media coverage. The City then intervened, evicting all of the
tenants and relocated their homes. S.H. was clear in his comments on December 12,
2014 that this was not the Landlord's intention in the present situation, but that he related
the Ottawa events as an illustration of a worst case scenario that could result should the
present Tenants overreact to the potential of a future need to relocate their homes.
While no transcript of the April 21, 2014 was submitted, there was no evidence to
suggest that S.H.'s comments differed on that date. The transcribed responses from the
Tenants on December 12, 2014 similarly do not suggest that he relayed a different
perspective on the Ottawa incident at the earlier meeting.
64. As a result, while the Tenants took the position that S.H. recounted the events in Ottawa
to harass, threaten or intimidate them, I find that the evidence demonstrated otherwise. I
find that S.H. related the Ottawa story precisely to prevent the Tenants from panicking.
S.H. related the events in Ottawa in the interest of full disclosure as an example of a
worst case scenario and described how the Tenants should not adopt a similarly
panicked response as the situation in Ottawa was markedly different. That one or more
of them unreasonably chose to assign an opposite interpretation to his comments

1

L.V.M. was later acquired by Englobe.
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despite the clearly informational intent of the anecdote cannot logically lead to a finding
of harassment.
65.

Moreover, a finding of harassment in this case would create a perverse disincentive by
punishing the Landlord for informing the Tenants of a potentially dangerous situation.

66. At a meeting with the Township on May 5, 2014, S.H. raised the issue of expanding the
residential complex to accommodate the twenty-four homes that may be relocated from
the slope. He testified that the Township was generally supportive of this plan, though
given the merely prospective stage of the proposal, there was no sense that any
procedural requirements would be waived. Significantly, B.W., the Environmental
Planner for the M.V.C.A. appeared to have abandoned her earlier vehement opposition
to any expansion to the park at least for the limited purpose of relocating the homes
presently on the embankment.
67. At the hearing, S.H. emphasized that the Landlord had not abandoned any plan to
stabilize the slope at this point, but believed that in the event that this was not feasible, a
backup plan to relocate the affected sites would be prudent. Given the possible time
sensitivity of the ongoing issues with the slope and the prospect of a lengthy approval
process to start development for the new site, S.H. believe that it would be beneficial to
commence both projects as soon as possible. To that end, on May 8, 2014, the Landlord
began to consult with K.S. with respect to plans for site servicing and grading designs for
the relocation of the existing homes on the slope. K.S. is a senior engineer and project
manager for C.C. Tatham & Associates Ltd. ('Tatham'), the Landlord's primary
engineering consultant. K.S. had been present at the meeting with the township three
days earlier. On May 23, 2014, he asked K.S. for "a simple summary briefy [sic] outlining
what works need to be done to get the approval to construct the new sites, what you
think it will cost and how long you think it will take." On May 30, 2014, K.S. responded
that the capital expenditures cost for the resettlement elsewhere in the park would likely
exceed $600,000.00.
68. Starting in May, 2014, K.S. and L.V.M. had consulted on possible remediation strategies
to arrest further erosion of the shoreline and had concluded that the only effective
solution would involve construction of a retaining structure at the base of the slope would
prevent any further erosion in this area. However, S.H. had received information that the
M.V.C.A. would not approve construction of such a structure. Having only received this
position verbally up to this point, on December 9, 2014, S.H. contacted the M.V.C.A. to
confirm its position on this issue in writing.
69. At the meeting with the Tenants on December 12, 2014, S.H. reviewed the report from
L.V.M., the issues with the M.V.C.A.'s apparent policies above and the Township's
refusal to issue new building permits. The meeting also addressed a review of the
potential relocation site plan and factors related to relocation of the affected homes as
well as the Tenants' concerns regarding long term leases. Representatives from the
Landlord's operations division also attended the meeting to respond to questions outside
S.H.'s knowledge. S.H. advised the Tenants that the Landlord was at that point unsure
that work conducted at the top of the slope would prove effective if the M.C.V.A. would
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not allow construction at the bottom of the embankment to stabilize that area, beyond at
best delaying the inevitable loss of the homes on the bluff.
70. With respect to the economics of relocation, S.H. recalled that this portion of the meeting
was not well received by the Tenants. He emphasized to them that under no
circumstance would the Landlord carry out any relocations for the Tenants or to fund any
moves. In other words, each Tenant would be responsible for arranging to move his or
her house from its present location to the new location, wherever that might be.
Similarly, S.H. informed the Tenants that the Landlord would not pay to move any of their
added decks, current landscaping or trees to a new location. The Landlord would simply
provide a new lot as similar as possible to the original lot and conduct some basic
landscaping. However, the Landlord undertook to locate several qualified contractors to
conduct the relocations. He also confirmed that he had informed the Tenants at the
meeting that the Landlord would not act as an agent for the sale of any homes out of
concerns over potential conflicts of interest. The Landlord instead recommended that the
Tenants retain licenced real estate agents for this purpose.
71. At the time, S.H. stated that the Landlord likely would not apply for an Above Guideline
Increase to recover any capital expenditure costs associated with creating the new lots,
but instead would seek termination of the existing leases to replace them with new
tenancy agreements at the new location.
72. S.H. acknowledged the Tenants' concern that most of their homes had been designed to
take advantage of their present view of the lake, rather than other lots in the woods as
would be the case at the relocation area. He also testified that he generally downplayed
the remediation option at the meeting as the Landlord's primary concern was having a
viable location to place any affected homes should catastrophic failure occur on the
slope. To that end, he acknowledged that he generally emphasized erosion at the base
of the slope rather than erosion at the top of the bank at the meeting.
73. Meeting notes from the December 12, 2014 meeting indicated that in response to a
question from one of the Tenants, an employee of the Landlord stated the following with
respect to the projected cost to move a home from the slope to the relocation area:
To date Parkbridge only has a very preliminary estimate of total costs ranging around
$600-$800K. It still needs to be determined what rental rates would be equitable. Those
moving first may pay lower rate than those delaying.

74. The same notes suggested that management projected the cost of drainage works at
approximately $600,000.00 and that the cost of excavation and installing a retaining wall
could exceed $3,000,000.00. Both of these passages in the notes were marked "delete"
by an unknown party. The above paragraphs were redacted from the final copy sent to
the Tenants. The Tenants' Legal Counsel suggested to S.H. that the Landlord removed
these portions of the meeting notes as the knowledge that necessary erosion control
may actually cost almost exactly the same amount as development of the new sites
would weaken the Landlord's recommendation of moving the units from the west side of
Iroquois Lane. In response, S.H. clarified that he had no part in the deletions and
observed that this redaction would not have hidden the information as he spoke openly
on the issue at the hearing. He also agreed that at three points in the course of the
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meeting, he informed the Tenants at the meeting that their homes were their own and
that he would not one day attend at their homes with a notice indicating that they "either
have to leave or move." He acknowledged that when he made these statements, he did
so with full and complete knowledge of the conclusions in the L.V.M. report. However,
he explained that the more detailed information in the L.V.M. report compared to P.M.'s
letter offered a more alarming portrait of the conditions on the slope, thereby prompting a
return to the Landlord's full prohibition against new leases as of April, 2014 and the
Landlord's eventual filing of the Al Application in January, 2017.
75. While A.M. and T.G. specifically recalled S.H. discussed the Landlord's position that no
new leases would be issued as of the April, 2014 meeting, S.H. doubted that this position
was expressed to the Tenants until December, 2014. However, he acknowledged that
given the passage of time to the present hearing, he could not be absolutely certain of
this recollection. He agreed that issue was discussed substantially at the December,
2014 meeting.
76. Not long after the meeting, on January 6, 2015, L.V.M. also expressed some concern to
the Landlord of the possible effect of recent rising water levels in Lake Huron as a matter
of public safety to dwellings located on the top of embankments as in the case of the
residential complex.
77. On January 23, 2015, S.H. received a response from the M.V.C.A. to his policy query of
December 9, 2014. The January 23, 2015 letter set out the M.V.C.A.'s policy as follows:
The Lake Huron shoreline from the furthest offshore extent inland to the 100 year erosion
hazard plus 15 meters is a MVCA regulated area, pursuant to Ontario Regulation 164/06

(Development, Interference with Wetlands and Alterations to Shorelines and
Watercourses Regulation) made under the Conservation Authorities Act (R.S.O. 1990,
chapter C.27). Subject to the Regulation, development (construction, reconstruction, site
grading and filling), interference and alteration within MVCA regulated lands requires the
permission of the Authority prior to carrying out the works. MVCA has made the Board
approved policies, pursuant to Ontario Regulation 164/06 for proposed development and
alteration within the 100 year Lake Huron shoreline erosion hazard.
In general, MVCA's Shoreline Policies do not support the construction of new shore
protection structures on the Lake Huron shoreline. Shore protection works or hardening
of the shoreline disrupts or stops the natural transport of sediment to adjacent properties
increasing erosion rates to these properties.
However, subject to Section 28 (12) of the Conservation Authorities Act, MVCA staff
cannot refuse permission for the proposed works without the opportunity for your
proposal being heard (i.e. Hearing) before the MVCA's Board of Directors. After holding
a hearing, the Board will either refuse permission or grant permission, with or without
conditions. Subject to Ontario Regulation 164/06, MVCA cannot permit an activity if in
our opinion the works will have an impact on the control of flooding, erosion, pollution,
dynamic beaches or the conservation of land.
In order to have your proposal referred to a hearing with the MVCA's Board of Director's
[sic] you must formally submit an application for permission to undertake the proposed
works. You may be required to submit technical studies, such as a coastal study, to
demonstrate that works will not have an impact on the control of flooding, erosion,
pollution, dynamic beaches, or the conservation of land... [Emphasis in original]
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78.

Upon receiving the above information, S.H. requested that K.S. prepare a proposal for
the required work to investigate the possibility of seeking the necessary permission from
the M.V.C.A. To avoid the high costs of submitting a full application, B.W. suggested
that the Landlord file a partial application with an explanation for the purpose of shore
protection with references to who would design the proposed structure in the hope that
the M.V.C.A. may approve a continuation of the full proposal. However, in that same
letter, dated March 2, 2015, B.W. cautioned that approval was still not likely due to
current M.V.C.A. policies:
However, please be advised, MVCA staff cannot recommend approval of this application
based on MVCA's current Board approved policies, which do not permit new shore
protection on the Lake Huron shoreline within MVCA's jurisdiction.

79. At the time, S.H. conceded that based upon what he had been told, he did not believe
that remediation of erosion at the top of the slope would have a significant effect on the
jeopardy faced by the homes on the west side of Iroquois Lane.
80. The Landlord asked L.V.M. to consult with Tatham to provide a geotechnical perspective
on all viable remediation options, with an emphasis on whether the affected homes could
be saved. In a letter dated July 13, 2016, Englobe described design schematics and
cost estimates for three options to address remediation of the slope as well for relocation
of the twenty-four affected homes. The specifics of these four options are described
under the T6 Application. However, S.H. testified that in addition to the extremely high
projected costs associated with each option, according to Englobe's letter, all four
options would still require the removal of all existing homes on the west side of Iroquois
Lane. In other words, Englobe advised S.H. that they were not convinced that any of the
possible design options would necessarily save any of the affected dwellings. The
engineers who wrote the letter also expressed significant doubt that the M.V.C.A. would
approve an application to conduct the necessary modifications to the shoreline.
81. As of the date of the present hearing, the Landlord had neither commenced construction
to remediate the slope erosion nor applied to the M.V.C.A. to undertake this work. S.H.
added that the Landlord had no plans to undertake any of the remediation options other
than relocation of the existing dwellings as it cannot guarantee the safety of the Tenants,
their occupants or guests if the rental units are left on the affected portion of the slope.
To allow the dwellings to remain in their present location would result in significant
potential liability to the Landlord. As he emphasized, this would not be a situation of
private homeowners on private property assuming their own risks. While the Tenants
own their dwellings, the Landlord's ownership of the lots upon which they are located
compels the Landlord to consider its own legal liability and social responsibility of leaving
the Tenants in harm's way. S.H. confirmed that this issue has been discussed by the
Landlord's board of directors on a regular basis since 2014 after it was brought to their
attention a few years earlier.
82. While S.H. could offer little information with respect to insurance considerations, he was
aware that the Landlord's liability insurance policy had a $5,000,000.00 limit per
occurrence and that the insurer was aware of the present litigation. S.H. could not say if
the Landlord had provided its insurer with a copy of the L.V.M. report, but acknowledged
that it was aware of the issues involved on a general basis.
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83. While the Tenants suggested a financial motivation for the Landlord's decision to seek
termination of their tenancies, S.H. offered largely uncontested evidence that removal of
the affected homes would effectively decrease the value of the residential complex by
approximately 10% through lost rental income. Although S.H. agreed that the lots on the
bluff commanded a slight premium in terms of rent charged, I do not find that the Tenants
substantially contested S.H.'s evidence of an approximate 10% loss should the affected
homes be removed entirely. However, S.H. did agree that the Landlord has filed Above
Guideline Increase applications from time to time to recoup some of the expenses
incurred through capital improvements to its properties, which would have protected if
not increased the value of these assets.
84. The Tenants also took issue the Landlord's seemingly contradictory positions over
whether it intended to seek their eviction. Specifically, despite S.H.'s statement that the
Landlord would not seek to terminate their leases, the Landlord filed the Al Application
for an order determining that their tenancies have been frustrated. In support of their
position that this apparent reversal constitutes substantial interference with their
reasonable enjoyment of the residential complex, the Tenants relied upon the Board's
findings in EAT-00915-09 (Re), issued on December 22, 2010. 2
85. However, I agree with the Landlord that EAT-00915-09 (Re) is distinguishable from the
present facts. In that order, all the full-time tenants of a mobile home park were
threatened with eviction and were unsure if an eviction order had been entered against
them. The present Landlord's actions are not remotely comparable to those of the
landlord in EAT-00915-09 (Re), who made negative comments about a tenant verbally
and in writing to other tenants in the mobile home park and attempted to bribe other
tenants to support him in getting rid of the tenant. The landlord in that case also
continued to harass the same tenant, in contravention of an interim order by the Board
and was under active investigation by the Ontario Ministry of Municipal Affairs and
Housing's Investigation and Enforcement Unit at the time that the order was issued. 3
86. Although the Al Application necessarily would involve termination of the leases for the
rental units in the affected area, this was not an option raised at the meeting with the
Tenants in December, 2014. At the time, the Landlord intended to seek options to
stabilize the slope and save the existing structures. However, upon receipt of Englobe's
July 13, 2016 assessment of the available options to resolve the problem, the Landlord
came to the conclusion that a declaration of frustration of contract was the only realistic
result. As a result, S.H. could not have withheld or concealed some clandestine scheme
on the part of the Landlord to later terminate their tenancies since in late 2014, the
Landlord still intended to explore remediation options that would allow the rental units to
remain in place. S.H.'s statements regarding preservation of the tenancies was based
upon his available knowledge at the time and therefore cannot be deemed deceptive or
disingenuous based upon subsequent and unforeseen new information.

2
3

2010 CanLII 79586 (0.N.L.T.B.).
Ibid. at para. 5.
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87. Although the Tenants alleged that the Landlord's actions caused a substantial
devaluation in the value of their homes, they did not submit any evidence to support this
position. Under these circumstances, the alleged loss of property values was purely
speculative and therefore not compensable at law. 4
88. Similarly, they did not submit any medical evidence to substantiate their claims the
Landlord's actions or omissions were causally related to some adverse effect on their
health.
89. With respect to the Landlord's refusal to allow T.G. to assign her lease, on T.G.'s own
evidence, the Landlord reversed this refusal one day later upon receiving legal advice
that the prohibition was contrary to the Act. As a result, it would be difficult to find that
she derived any significant prejudice as a result of a single day to obtain the Landlord's
agreement to her assignment request. As well, since the refusal occurred over one year
before the Tenants filed the T2 Application, the Tenants cannot seek a remedy with
respect to this incident pursuant to subsection 29(2) of the Act.
90. More generally, I find that the Tenants failed to demonstrate that the Landlord ever
refused the assignment of a lease or that any Tenants could not sell their homes at
market value because of a refusal by the Landlord to agree to a lease assignment.
Pursuant to section 159 of the Act, a tenant has the right to assign a lease unless the
Landlord refuses and applies to the Board within 15 days of being asked by the tenant to
consent to the assignment:
159. (1) If a tenant has sold or entered into an agreement to sell the tenant's mobile home and
the tenant asks the landlord to consent to the assignment of the site for the mobile home
to the purchaser of the mobile home,
(a) clause 95 (3) (c) does not apply; and
(b) the landlord may not refuse consent to the assignment unless, on application
under subsection (2), the Board determines that the landlord's grounds for
refusing consent are reasonable.
(2) The landlord may apply to the Board, within 15 days after the tenant asks the landlord
to consent to the assignment, for a determination of whether the landlord's grounds
for refusing consent are reasonable.
(3) The landlord shall set out in the application the landlord's grounds for refusing
consent.
(4) If the landlord does not apply to the Board in accordance with subsections (2) and (3),
or the Board determines that the landlord's grounds for refusing consent are not
reasonable, the landlord shall be deemed to have consented to the assignment.

91. If the landlord does not apply to the Board, the landlord is therefore deemed to have
consented to the assignment. In the present situation, the Landlord did not apply to the
Board for a determination that their grounds for refusing to consent to an assignment
were reasonable and there was a deemed consent to assign the lease under section 159
4
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of the Act. The Tenants' submission that the Landlord's refusal to agree to a lease
assignment made it difficult for them to sell their homes at fair market value therefore
lacks merit.
92. With respect to G.F.'s testimony concerns over pooling in his laneway, on the sparse
evidence and on the balance of probabilities, I do not find that this issue rises to the level
of seriousness of a breach of the Act. In TST-79079-16 (Re), the Board found that an
intermittent leak in the tenant's bedroom that occurred over an eighty day period was an
interference, albeit not a substantial one, and therefore not a breach of section 22 of the
Act. 5 Similarly, on the present facts, as there was no indication that the periodic pooling
hindered G.F.'s access to his home or otherwise caused any disruption to his ability to
normally reside in his rental unit, I do not find that this issue rose beyond an occasional
nuisance.
93. The balance of the T2 Application relates to the Tenants' position that the Landlord failed
to comply with its duties to under subsection 20(1) of the Act for providing and
maintaining a residential complex, including the rental units in it, in a good state of repair
and fit for habitation and for complying with health, safety, housing and maintenance
standards and that its shortcomings constitute breaches of both sections 22 and 23 of
the Act.
94. I find that this part of the T2 Application is effectively a duplication of the T6 Application.
Although the Tenants may subjectively believe that the maintenance issues in question
substantially interfered with their reasonable enjoyment of the premises in a general
sense, had Parliament intended tenants to address their maintenance complaints
through paragraph 3 of subsection 29(1) of the Act as a breach of section 22, I find that it
would not have drafted subsection 20(1) of the Act to specifically this very issue.
95. Also, since the Act provides different remedies with regard to a maintenance application
compared to a Tenant Rights Application, the forms are not interchangeable. Any
prejudice or damages suffered by the Tenants may be addressed through the remedies
available under subsection 30(1) of the Act. Subsection 31(1) of the Act addresses
largely similar remedies, but is intended to address entirely distinct breaches of the Act
apart from breaches of subsection 20(1) of the Act. Section 31 also permits liability for
the actions of agents of the landlord while section 30 does not.
96. To allow parties to pursue duplicate claims based upon the broad wording of "substantial
interference" stripped away from its specific intended application under the Act would
improperly dilute the meaning of this term. If a tenant is permitted to seek parallel
remedies through a T2 Application with respect to purely maintenance concerns, a
landlord could likewise argue that a tenant's failure to pay the monthly rent substantially
interferes with his or her lawful rights under section 64 of the Act to obtain a remedy not
properly available under the actual cause of action. This would run contrary to logical
statutory interpretation and lead to an unjust result.

5
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97. The only means by which a T2 Application may be filed with respect to maintenance
issues would involve the loss of reasonable enjoyment during repairs, pursuant to
section 8 of 0. Reg. 516/06. However, this was neither alleged in the present application
nor demonstrated on the evidence.
98. As a result, the sufficiency of the Landlord's compliance with its maintenance duties is
addressed under the T6 Application only.
99. While the Tenants attempted to raise evidence at the hearing of illegal entry by S.H. at
some point in 2017, this was not a cause of action listed in the T2 Application. As the
Tenants filed the application in 2015, but never mentioned this issue in the application,
whether or not the alleged activity constituted "continued behaviour," as alleged by the
Tenants' Legal Counsel, this issue was that in the absence of some notice that this issue
would be raised at the hearing, the Tenants denied the Landlord reasonable notice that it
would be a contested issue at the hearing. As a result, no evidence with respect to this
issue was admitted.
100. With respect to substantial interference, section 22 of the Act states as follows:
22. A landlord shall not at any time during a tenant's occupancy of a rental unit and before
the day on which an order evicting the tenant is executed substantially interfere with the
reasonable enjoyment of the rental unit or the residential complex in which it is located for
all usual purposes by a tenant or members of his or her household.

101. The Board has clarified the necessary consideration of reasonableness within the
context of section 22 of the Act:
With respect to section 22 of the Act the statutory language creates both an objective and
subjective test. The interference must be substantial; minor inconveniences will not be a
breach of s. 22. The use of the word "reasonable" imports an objective standard; in other
words, if the Landlord's behaviour is reasonable given the context and all of the
circumstances it is unlikely that the Board will find that the impact on the Tenant of that
behaviour substantially interferes with his reasonable enjoyment. 6

102. Ultimately, I find that the Landlord and its agents, including S.H., responded to the
information of a potential safety hazard to homes located on the west side of Iroquois
Lane in a reasonable manner by retaining experts to investigate the problem and
regularly kept the Tenants informed of the progress of this investigation.
103. As a result, I find that the Tenants failed to demonstrate on the balance of probabilities
that the Landlord, the Landlord's superintendent or the Landlord's agent harassed,
obstructed, coerced, threatened or interfered with the Tenants or substantially interfered
with their reasonable enjoyment of the rental unit or the residential complex.
The T6 Application
104. The Tenants allege that the Landlord has failed to take all reasonable steps to address
the issue of erosion and slope failure. Having evaluated all of the evidence, I find that to
6
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date, the Landlord took reasonable steps to investigate the issue and to explore possible
remediation solutions to reduce the effects of erosion on the slope. Both parties called
expert evidence to assess the reasonableness of the Landlord's reliance on the report
prepared by their engineering firm, L.V.M. As noted above, the Tenants hired their own
engineering firm, Golder, to challenge the conclusions contained within the L.V.M. report.
As the testimony of the Tenant's expert, S.B. contained more explanatory material with
respect to the technical aspects of the subject matter, I have described his evidence first.
105. S.B. is a professional civil engineer employed by Golder in London, Ontario, with
experience in the geotechnical engineering field since 1987. He has worked extensively
with issues involving soil mechanics, slope stability and other related areas. As of the
date of the hearing, he was responsible for geotechnical aspects of foundations,
tunneling and excavation support, transportation, civil infrastructure, risk analysis, slope
stability and building projects. He has been involved in design of major civil projects from
in an advisory capacity with respect to the relevant geotechnical issues and is involved in
design documentation. He is not an expert in hydrology or hydrogeology.
106. According to his résumé, submitted at the hearing, his responsibilities at Golder and
elsewhere have included investigation planning, data evaluation, preparation and review
of geotechnical reports, design and specifications development, construction
consultation, instrumentation, claims review and analysis and direction and review of
work by professional staff. He obtained his B.S.C.E. in Civil and Environmental
Engineering at Clarkson University in upstate New York in 1987 and his M. Eng. and
Ph.D. from the University of Toronto in 1996 and 2003 respectively.
107. In addition to his M. Eng. and Ph.D. theses, he has authored and co-authored more than
seventy technical publications related to geotechnical engineering and risk analysis. He
has also served as an associate board member for the Canadian Geotechnical Journal
and has frequently reviewed technical papers for the Canadian Geotechnical Society as
well as a host of other related publications with work as a third party reviewer.
108. The initial scope of his retainer with respect to the present matter related to investigating
the arguments advanced by L.V.M. He was later asked to examine the slope stability at
the park in more detail in light of apparent inconsistencies and a lack of clarity in the
L.V.M. report with respect to how their work applied to existing structures as opposed a
situation more analogous to a building permit application for new construction. He also
tested the validity and reasonableness of estimates included in the L.V.M. report. He
explained that the procedure for reviewing peer technical reports involves looking for
inconsistencies in the data and arguments presented and the underlying evidence, as
well as weighting of cited references and guidelines.
109. The purpose and intent of Golder's study was to determine what geological or
mechanical issues may be underlying the observed conditions onsite. For instance,
were the drainage issues at the park caused by lakeshore erosion or by other factors?
The methodology for Golder's report included direct physical observation of the site
including visual examination and photographs of the present conditions, with an
investigation of the history of the area including comparison of past aerial images and
drilling for samples from the top of the slope to the ground for physical testing. This was
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followed by analytic methods for the more sensitive issues at the site that may lead to
slope problems. This information from the specific site was then coupled with general
knowledge of the shoreline in the region to determine how the state of the shoreline ties
in with general guidelines and the history of the area to function specifically at that site.
110. To that end, S.B. visited the shoreline on at least two occasions, took photographs and
walked up and down the slope, through the bushed areas and across the beach. With
the assistance of field staff and another engineer, he took measurements and conducted
sample drilling, along with simplified surveying through the bush.
111 S.B. explained that the "toe" refers to the part of the slope where the slope stops and
flattens out at the bottom into, in this case, the beach. The top or the crest of the slope is
the area where the slope angle flattens out at the top, in this case, at the open land
where the yards of the rental units are located. The materials that compose the slope
dictate how well it can stand and at what angle over the long term. In other words,
generally, the less stable the material, the flatter the angle of the slope. Depending upon
slope mechanisms and specific stability problems, there are artifacts visible on the
surface. Examples include bulges, surface drainage channels that have eroded through
the crest of the slope and deposit materials further down the slope and exposures of raw
ground. The maturity of trees and the kind of vegetation in the affected areas can also
provide indications regarding the stability of the slope. In situations of lakeshore erosion,
where the lake is actively chewing at the bluff, there is often a near vertical face where
materials have catastrophically failed and collapsed into the lake.
112. Both L.V.M. and Golder also conducted reviews of the site over time. This involved
comparisons within a series of aerial photographs of the same portion of the shoreline
taken in 1931, 1966, 2006 and 2015. Photographs from other intervening years existed,
but were not admitted at the hearing due to disclosure issues and comparatively poor
image quality. The examination of these images assists in tracking the relative position
of the shoreline and the crest as they exist today versus its position in previous years
and are considered in conjunction with other available physical evidence.
113. The photographs showed the movement of the top and toe of the slope inland over time
from 1931 to 2015 based upon identifiable objects in the images. S.B. noted that the
projection line for the shoreline adopted by L.V.M. based upon the 1931 image for the
location for the shoreline today was significantly further inland that its actual present
location. He explained however that such a broad projection of the future shoreline
location is inherently flawed as this generalization fails to account for local historical
physical events.
114. While the slope contained a significant amount of vegetation, S.B. noted that the physical
evidence on this bluff lacked the more pronounced signs of slope failure such as the
sharp vertical collapses described above. Such failures would include exposed tree
roots and areas where large sections of vegetated land have suddenly fallen into the
lake. He explained that areas affected by toe erosion exhibit more incidents of bare
patches of ground and wider areas where the underlying earth had not been previously
exposed, as well as trees growing at non-vertical angles. He noted that indications of
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this type of erosion are evident in various locations south of Goderich and in the Bayfield
area and presented several photographs of typical signs of toe erosion.
115. S.B. testified that that southern portion of the bluff at the site is covered with trees right
down to the toe of the slope. The trees growing on this part of the slope are growing
reasonably straight rather than at an angle that would suggest ongoing failure of the
slope. S.B. explained that if a slope is moving, trees will bend over time to compensate
for movement within the near surface of the land. Many of these trees observed have
substantial trunks and may be the same stands of trees as depicted in the aerial
photograph taken in 1931. Moving north, there were some signs of lost vegetation
particularly right at the crest. While there was some evidence of cutting, S.B. stated that
the vegetation at the toe of the slope appeared mostly undisturbed either by human
activity or by failure of the slope, except in isolated erosion gullies where the vegetation
had been overwhelmed by materials that had fallen from higher up on the slope. In
these areas, there was some increase in the material observed that had accumulated at
the toe of the slope.
116. The Ontario Ministry of Natural Resources (`M.N.R.) published a general guide titled
Understanding Natural Hazards' to assist the public and planning authorities such as
municipalities and conservation authorities. As that publication states:
All shorelines are erosion-prone — even bedrock formations, if they are soft. How far will
shorelines erode? What will increase erosion? Erosion Hazards means the loss of land,
due to human or natural processes, that poses a threat to life and property. The erosion
hazard limit is determined using the 100 year erosion rate (the average annual rate of
recession extended over a hundred year time span), an allowance for slope stability, and
an erosion allowance. When drawing the limits of erosion hazards Great Lakes-St.
Lawrence River system shores and large inland lakes, engineers consider three
components:

1) Stable slope allowance: The suggested angle of a slope for stability is about threeto-one (horizontal: vertical), or approximately 18 degrees. The stable slope
allowance is a horizontal allowance measured landward from the toe of the shoreline
cliff, bluff or bank that is three times the height of the cliff, bluff or bank. The height is
the difference in elevation between the toe of the shoreline cliff, bluff or bank, which
may be above the surface of the water, or below it, and the top or first lakeward break
in slope.

2) Average annual recession: The recession rate average for a site where there is at
least 35 years of reliable recession information.

3) Erosion allowance: Where there is no reliable recession information, the province
suggests a setback distance to allow for erosion along the Great Lakes-St. Lawrence
River system and along the shoreline of large inland lakes. 8 [Emphasis in original]

117. S.B. explained that a "factor of safety" or a "safety factor" represents the sum of the
forces that resist failure as it relates to the sum of the forces that create failure,
expressed in the form of a ratio. At a factor of safety of 1.0, the forces acting toward
failure are equal to those resisting failure, resulting in a state of incipient failure or very

7
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close to failure. S.B. compared this situation to trying to dig a hole in saturated sand at
the beach — materials flow back into the hole as quickly as they are removed. As the
factor of safety increases, the resisting forces exceed the forces tending toward failure,
thereby improving towards greater safety. The factor of safety that one chooses for a
particular engineering problem is related to both the hazard itself and the consequences
of the failure, combined to form the overall expression of risk.
118. Both L.V.M. and Golder referred to guidelines that recommend that a slope of a particular
factor of safety relate to various uses for the land in question. For instance, a factor of
safety of 1.3 may be acceptable for seasonal use dwellings, while critical use
infrastructure such as hospitals, large public gathering places or pools would generally
require a factor of safety of 1.5. The Ontario Ministry of Transportation ('M.T.O.')
generally uses a factor of safety of 1.3 for large highway embankments, except where
the embankment supports part of a bridge, in which case a factor of safety of 1.5 is used.
This difference relates to the consequence of failure — if part of a bridge fails, the
consequences are more serious than a failure of the embankment elsewhere. Both
could endanger public safety, but the consequences are very different.
119. Throughout the hearing, S.B. and M.M. referred to the following table of examples of land
use and design minimum factors of safety as set out in the M.N.R. Technical Guide —
River and Stream Systems: Erosion Hazard Limit:

LAND-USES

A
B

C

D

PASSIVE: No buildings near slope; farm field, bush,
forest, timberland, woods, wasteland, badlands, tundra
LIGHT: No habitable structures near slope;
recreational parks, golf courses, buried small utilities,
tile beds, barns, garages, swimming pools, sheds,
satellite dishes, dog houses
ACTIVE: Habitable or occupied structures near slope;
residential, commercial, and industrial buildings,
retaining walls, storage/warehousing of non-hazardous
substances.
INFRASTRUCTURE and PUBLIC USE: Public use
structures or buildings (i.e. hospitals, schools,
stadiums), cemeteries, bridges, storage/warehousing
of hazardous materials, waste management areas

DESIGN MINIMUM
FACTOR OF
SAFETY
1.10
1.20 to 1.30

1.30 to 1.50

1.40 to 1.50

120. S.B. emphasized that simply because a structure may be located within the stable slope
allowance area does not necessarily indicate that the slope is unstable or that the
structure is therefore at risk, simply that there is a potential for a future threat per the
guidelines.
121. Steepness also plays a role in the factor of safety since the flatter the slope, generally
the higher the factor of safety for the same conditions. Golder measured the slope at its
existing angle from the ground to the top of the slope and used the engineering
characteristics of the ground that composes that slope to then flatten it to get to a point
where the factor of safety is 1.3, which, in S.B.'s expert opinion, was appropriate for the
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land use in this part of the residential complex. In other words, this information helped
Golder to define where on the slope behind which one would expect the ground to•exhibit
a factor of safety of 1.3 or better. At some point between that 1.3 line and the face of the
slope, or the steeper part of the slope, the factor of safety would be between 1.3 and 1.5.
122. At the top of the slope, Golder projected two lines on a map of the shoreline. At the crest
of the slope, the safety factor was set at 1.0, while the second line, running between the
first line and the affected residences was set at a safety factor of 1.3. As noted above,
these two lines were projections of the angle from the toe of the slope to where it would
intersect the ground surface elevation even if this was off the edge of the slope. Behind
the line set at a factor of safety of 1.3, he stated that the safety criteria and engineering
guidelines had been met for the present land use. In the zone between the two lines,
S.B. emphasized that one cannot presume that the land will necessarily fail, but clarified
that the safety factor cannot be predicted with as much certainty.
123. He explained that the area demarcated as the "stable slope" above does not represent a
detailed engineering evaluation of the factor of safety for the area under consideration,
but instead, for guidance purposes, essentially a starting point for a more in depth
analysis. He noted that he would adopt a 2:1 angle with a factor of safety of 1.3 and
maintained that many agencies would deem that factor of safety acceptable depending
upon the land use contemplated. To that end, in the Golder report prepared in May,
2017, S.B. offered the following assessment of the minimal design factor of safety for the
residential complex:
As detailed in Table 4.3 of the MNR Guidelines, a design minimum factor of safety of 1.3
to 1.5 is considered adequate for a long-term stable slope for residential land use.
Considering the vacant lots, parkland and small residential land use, a factor of safety of
1.3 is considered appropriate for this site.

124. At the hearing, S.B. explained that the upper limit of Category C for active use in the
table above would be associated with land use for hospitals, schools and stadiums etc.
where a factor of safety of 1.5 would be appropriate. As none of the sort of land uses
that require a factor of safety of 1.5 were present at the site, there would be no need to
use the upper limit of the range for Category C. As a result, the risk and consequences
of failure for the overall site were more consistent with a factor of safety of 1.3 to 1.5 for
light residential land use. While he offered no citations or authorities for this conclusion,
he explained that this decision was a matter of professional opinion, based upon the
range offered by the guidelines.
125. Although S.B. agreed that there were visible signs of slope failure at the site and was
aware of anecdotal evidence regarding the slope failure in 1986, he was not provided
with historical information with respect to the decision making process to vacate these
areas. Lacking this information, S.B. could not state that the removal of lots from this
area in and of itself would not necessarily dictate adopting a higher factor of safety than
1.3. His analysis focussed on an examination of the existing conditions on the entire
slope, taking into account any lost portions as higher risk areas within the overall
evaluation. Areas of higher risk exhibiting evidence of failure were set behind the 1.3
line, closer to the crest of the slope. Given his assessment of the present conditions, he
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found no need to further research any past failures or to specifically reference the 1986
collapse in the Golder report.
126. With regard to L.V.M.'s apparent emphasis on potential failures originating at the toe of
the slope, S.B. noted that toe erosion results where loss of land at the toe of the slope
causes materials higher up on the bank to fall, resulting in leaning trees and progressive
"bulges" of fallen debris to use the term utilized in the L.V.M. report. S.B. emphasized
that the characteristic signs of toe erosion were largely absent from the beach at
Meneset and stated that the toe of this slope was therefore stable.
127. By contrast, gullies are caused by failures in the bank from the top of the slope
downward. Specifically, S.B. explained that the numerous gullies dotting the shoreline
were caused by the flow of materials downhill, carried from the top of the slope by
flowing water running to the bottom of the slope. The growth and size of a gully will vary
from top to bottom according to the differing composition of the materials within the
affected section of the slope. The most significant loss of land on the shoreline occurred
at the sites of these gullies. S.B. testified that there is a relationship between seepage of
water out of the face of the slope carrying the perched sandy material and the loss of
ground and the concentration of the surface water and seepage where these materials
ultimately settle, specifically in the gullies. At the top of the bank, where no gullies are
present, the ground is well-treed and comparatively stable. He noted the presence of
dips in the laneway that may be related to sub-surface seepage and suggested that
these physical anomalies may relate to the same mechanism causing the gullies.
Whether the depression in G.F.'s driveway was the result of this suspected process was
not clarified.
128. Although 0. Reg. 164/06 for the M.V.C.A. requires the use of a factor of safety of 1.5 for
the stable slope allowance for areas where gullies are observed, S.B. noted that the
regulation specifically states that this policy applies to new developments and
reconstruction on an existing development rather than as an assessment of risk to
existing structures. These general guidelines also recommend obtaining an engineering
analysis. S.B. noted that if a factor of safety of 1.5 were rigidly applied to all situations, a
vast number of homes along the Huron coast would face demolition. Other conservation
agencies such as Ausable Bayfield Conservation Authority ('A.B.C.A.') and the Toronto
Regional Conservation Authority ('T.R.C.A.') have adopted similarly conservative factors
of safety for new developments. He cautioned against generalizations from incidents in
the Ottawa area as that region includes significant site specific factors such as seismic
issues and liquefying clay not present in the Goderich area.
129. S.B. testified that after reviewing all of the evidence, including the aerial photographs, the
physical characteristics of the site, including the toe of the slope along the beach, Golder
could find no reason to conclude that the slope was under active movement from erosion
forces from the lakefront. S.B. compared the toe of the slope at the residential complex
to other shoreline areas such as along Lake Erie and found none of the characteristic
signs of toe erosion where waves are actively lapping at the base of the slope.
130. He added that this conclusion was consistent with Environment Canada's analysis of the
lakefront for this area going back as far as 1979, when Environment Canada found that
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the erosion rate was zero. Golder prepared that report for the government. The
M.V.C.A., along with Environment Canada, had examined the shoreline for several years
along the north shore of Lake Erie and other areas where significant portions of the
shoreline had fallen into the lake. This study produced an erosion rate in meters per
year. For Elgin County, for example, the erosion rate was three meters per year. In
other areas, there were accretions of materials where the sand tended to accumulate at
the shoreline, resulting in an increase to the shoreline. S.B. explained that this rate was
expressed as a quantitative number for a qualitative examination of a particular stretch of
shoreline.
131. However, he noted that because a particular study may find that for a specific year, the
erosion rate was zero, this rate offers a useful background, but may not describe the
situation in a more localized portion of land. When Golder examined all of the evidence
as noted above, it found little if any evidence of active erosion in the shoreline at the
residential complex.
132. More generally, the erosion rates used by L.V.M. were provided by M.V.C.A., based
upon a seminal research thesis by G.L. Boyd. These rates are based upon an
interpreted comparison of shoreline data from 1934-35 and 1983 and are subject to
some uncertainties, as stated in the Boyd thesis. These uncertainties were not made
clear in the L.V.M. report and no site-specific evaluation of the erosion rate was made via
comparison to other aerial photographic evidence or appearance of mature vegetation on
the slope that could indicate relative shoreline stability.
133. S.B. acknowledged that aerial photographs suggested that lake water was lapping
against the toe in one narrow area of the shoreline. This same area showed some
shoreline changes between the images taken in 1931 and 1966. However, he
maintained that this did not demonstrate widespread toe erosion along the slope. At the
hearing, he suggested that variable water levels in the lake could account for this
difference. He searched for common features in the different photographs over the years
and observed little to no qualitative change in the shoreline character. For instance, the
images show very little overall regression to the tree line and the tree line shadow or
landscape changes such as large scars, which are characteristic of toe erosion. He also
noted that these conclusions were confirmed by an examination of the physical evidence
at the site. While only a few of the photographs used by Golder were stereo pairs, there
was no evidence submitted by the Landlord that this would have been necessary,
particularly given their direct examination of the physical evidence.
134. If erosion from the lake is not causing the toe of the slope to fail, another mechanism
must be responsible for recession of the crest of the slope over time. S.B. attributed this
to perching. Perching occurs when a layer of sand and silt, more permeable than clay, is
located on top of the clay. Surface water from rainfall infiltrates and saturates the sand
layer, eventually pooling on top of it within the upper five meters of the ground. The
saturated materials flow downhill through the face of the bank with the escaping water.
As the water carries away the sand, soil and other materials, the progressive loss of
ground materials eventually causes regression of the slope until it ultimately reaches
equilibrium. Vegetation can slow this regression as the presence of trees acts as a filter.
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As a result, development of the land for farming or any other clearing of the area of trees
results in the removal of these natural filters and exacerbates the problem.
135. However, the solution to the problem of perching lies in keeping the water out of the
permeable layer or redirect it from the face of the slope through proper drainage. When
S.B. attended at the property, he observed no obvious catch basins or sewers. There
were low areas in yards and other areas of the park that he believed were discharging
storm water over the face of the slope, resulting in gullies where localized failures of the
bank had occurred. While "ad hoc drains" had been installed over time, these small
pipes were not controlling the perching as they were not engineered to do so in any
fashion. In other areas, these surface drains are actively discharging water onto the
slope, thereby worsening the problem.
136. By contrast, S.B. recommended the installation of engineered subsurface drains to
intercept the water now accumulating on top of the clay layer. As well, controlling this
water infiltration may be accomplished via catch basins and grading of the affected land
to divert the water over the ground surface to saturation.
137. It is worth noting that S.H.'s letter to the M.V.C.A. dated December 9, 2014 made no
mention of top of slope erosion control measures. All of his conversations between S.H.
and the M.V.C.A. related to toe erosion rather than erosion from the top of the slope or
subsurface groundwater as S.B. maintained was responsible for the problems at the site.
He noted that he had no reason to conclude that the Authority would necessarily refuse
an application based upon control measures for the issues described by Golder. He also
remarked that no application has been submitted to the M.V.C.A. for top of the slope
erosion control measures or otherwise.
138. With respect to the methodologies described in the L.V.M. report, S.B. testified that the
report was relatively consistent with the level of effort and detail required to evaluate a
slope for a new development where the M.V.C.A. guidelines are usually employed
generically with respect to the rate of slope to toe erosion without consideration of key
features of the actual slope itself. He noted that the report did not clarify if the L.V.M.
investigators physically attended at the toe and that several features of the slope were
omitted from the report.
139. As a matter of public safety, M.V.C.A. imposed regulations for new developments on
slopes near bodies of water or otherwise to prevent construction too close to potentially
unstable areas. Provided that a developer built behind the M.V.C.A.'s generic limits on
the stable shore side of the site, a building permit would not be difficult to obtain. If the
planned development would be located near or past this "line in the sand," then an
engineering study would be required to demonstrate that the new development would not
be threatened by the conditions of the soil or worsen an already unstable slope.
140. Guidelines for erosion and the stability of the slope typically include a setback for
maintenance and access. This is relevant as the purpose of a report on the stability of a
slope impacts the required thoroughness of its analysis. Specifically, if a new
development will be located within an area that complies with conservative if generic
guidelines, little effort or additional analysis will be required. In S.B.'s opinion, such an
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analysis would function largely as a screening exercise only. It is only where the use and
consequences of the proposed land use takes place outside those guidelines that
additional investigation is necessary.
141. The purpose of L.V.M.'s report was set out in the introduction to the report itself:
The purpose of the investigation was to determine the subsurface soil and groundwater
conditions at the top of the bank and, based on that information, prepare this engineering
report with geotechnical recommendations pertaining to slope stability setbacks as per
Maitland Valley Conservation Authority (MVCA) Shoreline Policies. The report does not
address site environmental issues or concerns.

142. As S.B. noted, the report did not purport to investigate stability issues at the toe of the
slope. Later in the report, the authors again referenced the purpose of the report as
follows:
The project involves the assessment of the Lake Huron shorecliff slope along the west
side of the Meneset on the Lake residential development in the Township of AshfieldColborne-Wawanosh, Ontario. The purpose of this assessment is to determine the
stability of the existing slope and provide recommendations for setback distances for
future development (i.e. define the limit of the natural hazard).

143. However, S.H. repeatedly emphasized at the hearing that there was a clear
understanding between the Landlord's staff and its consultants that the purpose of the
report was not new development but redevelopment, initially with respect to a single unit
and expanded to the entire affected portion of the slope.
144. S.B. noted that the rate of erosion is the rate at which the shoreline changes, either as a
loss of material into the lake or as an accumulation of material added to the shoreline,
commonly reported in feet or meters per year. As S.B. noted, this is expressed as a
generalized number as applied to a regional area, usually from broad interpretations of
aerial photographs.
145. With respect to erosion, the M.V.C.A. guidelines take into account a variety of studies
conducted over the past few decades, notably in 1979 and one in the early 1990s,
measuring shoreline erosion rates at various locations up and down the eastern
shoreline of Lake Huron. Both studies involved selection of specific sites along this
coastline visible in aerial photographs taken over time to examine the degree of
regression of the shoreline over that period. These images were then used to interpolate
a basic shoreline erosion rate between the images applied to a "fairly flat slope" to arrive
at a line beyond which developers are cautioned not to build structures. S.B. opined that
in the absence of a more detailed study that considered site specific features and history,
this line could prove unduly conservative. He stated that the setback guidelines were
intended to serve not so much as a general algorithm, but more as a general indicator to
provide an understanding of what may be occurring with respect to a specific area of
shoreline in terms of the processes shaping the coastline over time and the relative
severity of those processes in one area versus another. He repeatedly emphasized that
a reliable study must include site specific conditions, only obtainable through a
geotechnical report.
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146. S.B. acknowledged that the methodologies employed by L.V.M. were generally
comparable to his own investigation of the slope, including borehole tests and setback
limits and erosion rates consistent with M.V.C.A.'s guidelines, as well as a basic slope
stability analysis, employing assumed engineering parameters for the ground conditions
to arrive at a setback line largely comparable to M.V.C.A.'s generic setback guidelines.
147. He testified that L.V.M.'s bore hole tests at the site were consistent and reasonable in
terms of the scope expected for residential development. This testing was, in S.B.'s
words, "pretty basic" and used to define the ground conditions that might affect some
future development.
148. However, S.B. described how Golder's analysis was substantially more thorough at each
stage of the process. For example, Golder investigated aerial photographs and site
features to include the physical evidence in its investigation. This was supplemented
with stability analyses through laboratory testing of the ground conditions for a better
understanding of the strength characteristics of the slope. He stated that Golder's more
in depth analyses of site specific history and features when considered in addition to the
guidelines and the theses that informed those generic guidelines allowed for a more
accurate assessment of the safety factors necessary for placement of structures on the
slope.
149. Taking into account site history and features may allow a builder to undertake more
substantial work closer to the M.V.C.A.'s stable limit line, thereby allowing development
closer to the edge of the slope. In other words, a more in depth analysis of a specific site
may allow one to use a setback line closer to the slope, potentially resulting in more land
available for development.
150. S.B. concluded that to suggest that the conditions at the residential complex were driven
by shoreline erosion is not reasonable as the physical evidence at the toe of the slope
was not consistent with this process. While the physical evidence at the shoreline at the
park may appear consistent with erosion, particularly as these failures appear behind the
setbacks set out by the guidelines, S.B. took the position that all of the historical factors,
site specific factors and evidence do not support the conclusion that shoreline erosion is
responsible for the problems apparent at this specific site. To that end, he stated that the
conclusions in the original L.V.M. report were not consistent with the actual geology and
the mechanical factors at work with respect to the observed topography and issues at the
site. He suggested that L.V.M. had blindly applied the erosion rate without questioning
whether this was the cause of the failure or applying it to the actual physical evidence at
the park and without considering whether this evidence pointed to a different cause.
151. This difference is relevant to the intended purpose of the L.V.M. study, whether it was
intended to answer whether the Landlord can build a new development at the top of the
slope in compliance with the M.V.C.A. regulations or whether the conditions at the site
threaten existing dwellings. Given the stated purpose of the report and the depth of
analysis in the report, S.B. stated that the report was intended to answer the first of these
two possible inquiries.
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152. In support of this interpretation, S.B. noted that L.V.M. had stated that many of the
affected dwellings were located fifteen meters from the slope, a key measurement
relevant to set back lines for new developments. Without some reference to regulatory
requirements, this figure would appear arbitrary.
153. L.V.M. relied upon several photographs in its report to support its conclusion that toe
erosion was actively compromising the slope, including images of the gullies later
examined by Golder. S.B. stated that L.V.M. had applied a misinterpreted the cause for
materials accumulated at the bottom of the slope and one severely eroded area. L.V.M.
interpreted the latter artifact as a circular failure of the variety that causes large portions
of the land to fail catastrophically. S.B. offered an alternative explanation for this
physical evidence. Specifically, he stated that the load of the slope, in other words the
weight of the various ground materials, had exceeded the strength of the ground on a
large mechanical scale. S.B. testified that this phenomena was not caused by removal
of materials by the lake as L.V.M. had concluded, but stated that computer models and
other analyses did not support a finding of significant toe erosion.
154. There are various geological explanations for changes in the physical topography along
the shoreline. The images in the L.V.M. report depict long expanses of the shoreline with
mature trees and vegetation at the beachfront. However, S.B. disagreed with L.V.M.'s
interpretation of the physical evidence. For instance, for one image titled, "Uneven
terrain and bulges on section of slope with previous failure," S.B. testified that in light of
the full context of the local topography at the site, the image actually showed instead an
erosion gully created by the accumulation of sand and other materials that had washed
down from the top of the slope to collect at the toe. He noted that at the site itself,
exposed sand and silt were visible at the crest, supporting his interpretation of a failure
originating at the top of the slope.
155. In another image, L.V.M. found "wave uprush to toe of slope." However, given the
distance of the water from the slope, S.B. questioned whether the erosion was caused by
wave action or by rain water seepage from the top of the slope.
156. In addition, in a letter dated May 10, 2016, Golder noted that the L.V.M. report was
unduly vague with respect to its use of the M.N.R. Guidelines and excessively minimized
vegetation as a factor. S.B. stated that while L.V.M. used the M.N.R. Guidelines and
arrived at a slope stability rating of 47, the report lacked sufficient detail to explain how
this figure was chosen or which part of the slope was associated with this rating.
Moreover, S.B. noted that the report described no real evidence of wave erosion, thereby
casting doubt on L.V.M.'s conclusion that the slope failure was primarily attributable to
erosion at the toe of the slope.
157. Also adding to the excessive conservatism of the report, L.V.M. relied upon a guideline
model for soil strength rather than using site specific data. In order to arrive at the slope
angle, typically one would use a measurement or an estimate of soil strength used in
computer analysis programs to obtain an estimate of the factor of safety. If one receives
an unfavourable factor of safety, one would shift the positions of where the program
searches for trial failure surfaces until the ground mass under examination is sufficiently
far from the slope in order to obtain acceptable safety factors. Alternatively, one may
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simply change the model to flatten the slope to generate a favourable factor of safety.
As a result, as S.B. put it, when manipulated to generate a favourable result, computer
models can represent "garbage in; garbage out." With respect to the L.V.M. report, as
the diagrams of those computer models were omitted, it was difficult for Golder to
determine how L.V.M. arrived at their numbers, particularly as the figures that were
disclosed appeared excessively conservative and more appropriate to new development.
158. As well, S.B. took issue with the minimal level of detail in the slope inclination surveys in
the report. While L.V.M. characterized the surveys as "detailed cross-sections," S.B.
noted that the slopes were defined in the report by often only two survey points, one at
the top of the slope and the other at the bottom. It was Golder's opinion that these
limited survey points do not adequately represent detailed cross-sections since the use
of only two points tended to omit localized differences in topography. For instance, a
walking path was entirely omitted from L.V.M.'s cross-section. Using only two survey
points necessarily presumes that the interpolated region between the points exists as a
straight line and neglects topographical anomalies on the actual slope that S.B. observed
as including dips, bumps and humps. S.B. offered the opinion that at least one survey
point set in the middle of the slope would be necessary to confirm or refute the
perception that the slope existed as comparatively straight line from the crest to the toe.
For more complicated topography where bulges are alleged to exist, four or five survey
points down the slope would better reflect the actual topography of the slope. Having
walked the slope, S.B. confirmed that there were gullies and areas of collapsed debris
not picked up by the overly simplified survey.
159. Golder performed a more detailed survey involving a hand levelling along the slope.
Though not a full topographical survey, this constituted a more thorough analysis of the
slope inclination, revealing clear differences in the topography beyond the assumed
straight lines of the L.V.M. report.
160. The L.V.M. report also indicated the following on page 8:
The results of the analyses indicate that the cross section profiles have factors of safety
against slope failure in the order of 1.0.

161. The report later stated that:
The lowest factors of safety were obtained in the upper steep portions of the slope for
shallow to medium depth rotational failures (face failures).

162. S.B. took the position at the hearing that the latter statement above is unduly vague with
respect to the value of the "low" factor of safety. A factor of safety near unity would
indicate that the slopes are at a point of incipient failure. Factors of safety greater than
1.0, but less than a value typically deemed acceptable (for example, between 1.3 and
1.5) could also be considered low. As well, the report was overly vague with respect to
which portions of the slope exhibited these low factors of safety. As he noted in the
Golder review of the L.V.M. report:
That shallow "face failures" should be predicted should not be surprising and can be
generated for many slope configurations that are otherwise acceptably stable for the
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overall ground mass. It is Golder's opinion that the LVM report and its users would have
benefitted by presenting contours of factors of safety for the slopes to better judge the
outcome of LVM's analyses and its meaning with respect to both the existing dwellings
and future development.

163. How and where L.V.M. applied a factor of safety of 1.0 to the slope was unclear in the
report, leading S.B. to question whether they applied that factor to the slope generally
without consideration of localized topographical features or otherwise stable portions. To
that end, it was also unclear where L.V.M. observed "shallow and medium depth slides"
on the slope or define this term within the report, leading to the potential for
misinterpretation of this vague and overly broad statement. No diagrams were included
in the report to illustrate the meaning of this phrase.
164. At page 9 of the report, L.V.M. stated that the main cause of the slope failure was oversteepening of the toe through wave erosion:
Over-steepening caused by undercutting of the toe by Lake Huron wave erosion is
considered to be a main contributory factor which has led [to] slope oversteepening and
instability. Also, the perched groundwater table at the top of the slope is a significant
factor in causing face failures at the top of the shorecliff.

165. S.B. again testified that he could find no physical evidence to support this statement as
he found no active cuts from wave action at the toe of the slope, but instead observed
considerable evidence that seepage at the crest had contributed to the failure of the
slope. Aerial photographs taken over time slowed only minimal movement of the
shoreline and in some localized areas, accretions of materials from the top of the slope
are visible. S.B. also stated that the report also lacked any illustrations to indicate where
an alleged "critical failure line" or trial failure surfaces mentioned in L.V.M.'s various
analyses and models as related to the chosen factor of safety intersect the ground
surface, other than L.V.M.'s stable slope line.
166. With respect to rates of erosion, S.B. explained that the rate is a number assigned to a
qualitative or semi-quantitative analysis of the aerial photographs. To try to refine the
number to 0.04 meters per year as in the L.V.M. report, in S.B.'s opinion amounted to an
artifact of the interpolation. Within the broad study undertaken in the L.V.M. report, this
represented an unreliably narrow interpretation of interpolation based upon broad
information. In the absence of very site-specific measurements, it would not be possible
to quantify the rate of erosion per year to 40 mm. as suggested by the report. Rather, he
suggested that the actual rate for the area is closer to zero, recognizing that there will be
inevitable variations over time.
167. Ultimately, S.B. noted that the seemingly excessive conservatism apparent in the L.V.M.
report relates to its suspected actual purpose. If the report related to new development
as required by the Ontario Regulations for development along shorelines and water
courses, its conservatism offered a sufficient screening tool. However, it is not useful to
determine how the physical mechanisms at the shoreline threaten existing structures.
Secondly, L.V.M.'s use of a factor of safety of 1.5, although subject to some subjective
judgment, was not consistent with the guidelines referenced for the site. These
guidelines were described in a follow up letter to the report, dated July 11, 2016, and
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included the 1997 Geotechnical Principles for Stable Slopes, prepared by M.N.R. and
that Ministry's guideline that provided the slope rating number. If L.V.M.'s use of the
upper end of the 1.3 to 1.5 factor of safety for active land uses, more consistent with
infrastructure and large public uses, was chosen for a specific reason, that reason was
not clarified in the report.
168. With respect to Englobe's response to Golder's review of the L.V.M. report, S.B. noted
that the response conflated some issues and offered no additional explanation on how
they reached their conclusions, particularly with respect to their insistence on a minimum
factor of safety of 1.5. He also disagreed with Englobe's statement that wave uprush
erosion caused by storms was apparent at the shoreline, observing instead that sand
deposits had even buried some of the vegetation at the toe of the slope. He also noted
that the authors of the 2016 response were not the same as those who wrote the L.V.M.
report two years earlier and that the relationship between the two groups was not set out
in the response. There was also no indication that the authors of the response had
conducted a review of the original L.V.M. report, other than to offer a general defence
against Golder's criticisms.
169. S.B. wrote a response to Englobe's response to Golder's review of the L.V.M. report,
dated July 4, 2017. In that document, S.B. commented on L.V.M.'s use of a very crude
method of measuring soil consistency. Specifically, a split pipe is hammered into the
ground and the number of blows required to drive the pipe a set distance into the soil is
measured. In the absence of other information, the resulting number of "blow counts"
may be used against a standardized listing of sample soil strengths for use in modelling.
170. As well, the resulting sample is probed with a handheld device known as a penetrometer
to measure the degree of resistance. However, in S.B.'s opinion, both procedures offer
only a very broad indicator of soil strength. Soil forced into the penetrometer tube is also
necessarily disturbed by the act of extraction from the ground. As a result, L.V.M. was
attempting to arrive a very specific conclusions based upon very generalized information
derived from a rather crude test. S.B. also speculated that L.V.M. adopted a rather
conservative factor of safety as a result of their limited soil strength testing, which he
suggested was a reasonable choice with respect to their purpose of assessing the site
for new development.
171. Englobe defended the omission of a detailed investigation of vegetation on the slope as
this information "will not provide significant value to the geotechnical investigation."
However, S.B. disagreed, stating that documenting vegetation cover on the slope can
assist in determining the mechanisms causing slope failure. Golder took the position that
the level of vegetation should be documented as best as practical and noted that this is
one of the factors that form the basis of the M.N.R. guidelines. It is also worth noting that
at the conclusion of Englobe's response, Englobe offered the contradictory assertion that
"the presence of vegetation was taken into account during the analysis."
172. In terms of possible remediation, S.B. clarified that the design options offered by Tatham
were premised on L.V.M.'s conclusion that the shoreline's failure was primarily caused
by toe erosion, an assessment that Golder rejected. However, inasmuch as Tatham and
the original L.V.M. report addressed surface causes for the erosion, S.B. stated that
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some of the remediation techniques suggested were appropriate. For instance, S.B.
agreed that the use of sub-drains to intercept subsurface water from the area at the crest
and diverting it from the slope would assist in preventing further failures.
173. The use of sub-surface drainage or storm drains is performed routinely. As he stated,
economics aside, installation of sub-surface drainage, catch basins and the conveyance
of storm water away from the face of the slope would be feasible. He agreed that the
M.V.C.A. would likely have to be consulted with respect to any drains installed on the
face of the slope and that the Landlord would likely need to obtain a permit for this work.
However, he did not consider these issues in any depth as he would not be involved in
the design of remediation structures. For similar reasons, the relative cost of relocation
of the rental units versus remediation strategies was beyond the scope of Golder's
report.
174. With regard to specific options suggested by Tatham, S.B. testified that Option C,
involving top and midface slope mitigation, would not differ generally from his own view
as a viable solutions. This option would involve deep sub-drains along Iroquois Lane to
divert water from the slope face. He cautioned that inland removal of the subsurface
water would require a civil engineering analysis and that this process would have to be
conducted very carefully to minimize the removal of silt and sand with the liquid. Filtered
sub-drains would assist in retaining solid matter with the diverted water to prevent further
instability at the top of the slope. Various synthetic materials may be used to filter the
water flowing through to the face of the slope to reduce loss of the soil and other solids.
It would be imperative that no further vegetation be removed that that re-establishing lost
vegetation where possible would be recommended. He clarified that he could not offer
an expert opinion on storm sewer design or a potential water collection system inland as
these options would require more detailed civil engineering expertise.
175. He also agreed with Tatham's assessment that the slope would continue to erode until it
naturally stabilizes. However, he also clarified that the slope would not necessarily
regress to the hypothetical line that represents the factor of safety and added that factors
of safety do not consider seepage or toe erosion, only the strength of the ground as the
balance of the various forces favouring and resisting failure. Reliance on a given factor
of safety would rely upon control over factors such as seepage and erosion.
176. He also disagreed with the erosion rate used for the reasons above, noting that it was
derived from the L.V.M. report. Similarly, he emphasized that the L.V.M. report did not
the effect on existing dwellings as it appeared intended to address new developments.
As a result, this omission undermined Tatham's conclusion that Option C would still
require the removal of these structures.
177. Lastly, S.B. stressed that any geotechnical report is subject to inherent limitations that
must be understood to prevent misuse of its conclusions. It is therefore important to
understand the use to which the customer intends to put the report ordered. It would not
be appropriate to use the conclusions generated with respect to a specific use to be later
applied to a purpose never contemplated in the original analysis. Golder's report was
based upon the mechanics of the slope, the physical processes observed at the toe and
the effect of seepage as associated with stability of the slope face with insight into the
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future condition of the slope. He testified that his report should not be used for other
purposes such as building condominiums along the top of the slope or to propose any
final design for remediation as these proposals would require additional analyses. Third
party reliance on such a report is possible only for the intended purpose of the report.
178. Under cross-examination, S.B. emphatically denied that in the Golder report he ever
recommended immediate removal of dwellings located between the slope and the area
with a factor of safety of 1.3, only that the Landlord should consider vacating these
homes within the next five years. The houses in question are located in a zone where it
is difficult to predict when or if a slope movement may occur. As an example, he
observed evidence of seepage and loss of sand at some of the rental units and damage
to flower beds and fencing in another area. Over time, this damage will eventually
regress towards the dwelling itself. As it is presently impossible to predict if or when the
regression reaches the area within the factor of safety of 1.3, regular monitoring is
essential.
179. As he explained, fixing the problem depends upon the cause of the failure. The
regression of the slope crest, where the above minor damage has been observed, is
associated with the regression of the top few meters of soil that is saturated and flows
out of the face of the slope and down the hill. As a result, installation of a retaining wall
at the toe would do nothing to resolve the slope failure.
180. Whether or not a structure has a foundation will be functionally irrelevant during a slope
failure as the land would carry away any foundation or piles with the underlying earth. As
well, seasonal or long term use would not alter S.B.'s assessment of the appropriate
factor of safety adopted.
181. As noted at paragraph 80 above, Tatham prepared preliminary design schematics and
cost estimates for three options to address remediation of the slope as well for relocation
of the twenty-four affected homes. While K.S. testified at length to the structural
specifics of these remediation designs, they can be briefly summarized as follows:
DESIGN
OPTION
A

B

STABILIZATION WORK
Construction of a retaining wall at the toe of the slope
and fill to achieve 3:1 slope angle; construction of
rubble mound revetment at toe of slope; and
installation of sub-drain in Iroquois Lane.
Construction of rubble mound revetment at toe of
slope; and installation of a sub-drain in Iroquois Lane.

ESTIMATED
COST
$10,147,270.00

$2,686,230.00

Installation of a sub-drain in Iroquois Lane.

$602,231.00

Relocate dwellings to wooded area

$779,088.00

C

D

182. According to Englobe's letter dated July 13, 2016 to S.H., though extremely extensive in
terms of construction, Option A would not prevent the failure of the slope:
Reasons Page 37 of 70
..--•'--.-

File Numbers: SWT-73750-15
SWL-99296-17
The first option (Option A) intends to protect the properties on the west side of Iroquois
Lane by installing a retaining wall, regrading and vegetating the slope as well as installing
subdrains in the upper sand deposit. It is the opinion of Englobe that this will mitigate
some of the risk of slope failures and regression by increasing the Factor of Safety;
however it will not eliminate the risk of slope failure. Slides may still take place
considering the significant driving pressures within the soil. Option A would incur
significant cost associated with design, installation and maintenance. [Emphasis in
original]

183. Significantly, S.H. testified that the current value of the residential complex as of the date
of the hearing was only slightly more than the projected cost of Option A, at $14.6 million.
S.H. also speculated that, based upon his experience, various as yet unknown
contingencies could significantly increase the ultimate costs of all of these options.
When grilled at length on the basis of this conviction, S.H. explained that because some
aspects of the Tatham report were preliminary in nature, costs would more likely
increase than decrease. He clarified that this assertion was not based upon any specific
aspect of the present reports, but experience with large scale construction projects
generally.
184. As noted above, Options B and C involved somewhat less extensive remediation
strategies, but similarly would not remove the threat to the existing structures:
Option B involves reducing toe erosion using revetment and upper subdrains. This
option would increase the factor of safety at the toe and top of slope; however, the slope
will continue to move until a natural stabilized inclination is reached. The Erosion Hazard
Limit would not be reduced adequately to exclude the existing residential properties. It is
also noted the subdrains have a limited capture zone and design life.
Option C involves installing erosion blankets and tile drains along the top and midface of
the slope as well as subdrains similar to Options A and B. Similar to Option B the
Erosion Hazard Limit would not be reduced adequately to exclude the existing properties.

185. Englobe added that, based upon their experience with numerous geotechnical slope
stability assessments and investigations along the Lake Huron shoreline, the M.V.C.A.
would not permit these modifications to the shoreline based upon its policy against
interference with natural sediment transport processes.
186. Setting aside the high cost of the proposed work, S.H. testified that the Landlord would
have to strip away all vegetation for full 600 meters of the embankment. In addition, the
drainage works at the top of the slope would require reverse grading between 6.5 and 9
meters below the ground surface to install a functional sub-drain to carry the water away
from the slope. It should be noted that S.H. did not disclose any engineering
qualifications to offer this assessment. Nonetheless, it would appear that based on
Tatham's report, the remediation options above would represent the largest scale civil
engineering project that the Landlord had ever contemplated, at least in terms of
complexity.
187. In the interests of thoroughness, S.H. acknowledged that relocation to the wooded lot
was not without complications as the M.N.R. had intervened with respect to an
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environmental assessment investigation over issues with wildlife that has delayed the
Landlord's application with respect to developing that area.
188. In response to S.B.'s determination that a factor of safety of 1.3 would be sufficient for
the area containing the existing properties, S.H. emphasized that any discussion with the
M.V.C.A. or the Landlord's consultants had lead him to conclude that the line for new
construction was on the other side of Iroquois Lane and that the distinction between new
developments and maintenance of the existing structures was relatively minor. As he
noted, "absolutely, under no circumstances, could anybody now under the current
requirements of regulatory parties, put a home anywhere where any of these existing
homes are."
189. S.H. acknowledged that the Landlord has never conducted any maintenance work on
any of the drains at the site since purchasing the property. He explained that since the
large "0" pipes protruding from the bank were not connected to any sort of irrigation
system, installation of erosion blankets or other forms of remediation would not be
effective since these actions would address only the symptom rather than the underlying
cause of the problem. He also acknowledged that ideally, the Landlord would prefer to
adopt the least expensive means of resolving the issue, while preserving alternative
options such as relocation should remediation of the slope prove either impractical or
prohibitively costly.
190. The Landlord undertook none of the remediation measures described in the L.V.M.
report or in the July 11, 2016 Tatham report since, in S.H.'s view and based upon the
opinion of Englobe, the M.V.C.A. would not have approved a permit to conduct these
measures. He also emphasized that based upon the analysis offered by Tatham, none
of Options A through C would ultimately resolve the issue and allow the Tenants to
remain on the affected slope. As S.H. stated, it was not economics, but the relatively
poor prospects of approval or the likely efficacy of the work that would determine whether
the Landlord should undertake the projects. As a result, putting aside the issues with
obtaining a permit from the M.V.C.A., the high cost of the work may not have been
prohibitive if the Landlord could be reasonably assured that the work would resolve the
issues with the slope. In the absence of an expert opinion that the work would allow the
affected units to remain on the slope, the Landlord made a business decision not to
either apply for the permit or commence work on Options A through C.
191. S.H. also acknowledged that the "overarching purpose" of the L.V.M. report was
redevelopment of the site, with the catalyst being the removal of an individual home on a
single lot. To obtain the necessary permit, the M.V.C.A. would become involved and
enforce its specific guidelines, including established erosion lines and the 1.5 factor of
safety mandated for redevelopment. As a result, if the Landlord's engineer was informed
that a report was to be prepared for the purpose of redevelopment, the report would
necessarily focus on those standards. However, he stressed that redevelopment of 16
Iroquois Lane was not the sole purpose of the report and stated repeatedly that the
report was also designed to assess the stability of the slope as it affected all of the
existing homes on Iroquois Lane. Had the slope at 16 Iroquois Lane not failed, he
suggested that the Landlord would not have ordered the report from L.V.M. This does
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not necessarily mean that L.V.M. would have disregarded the M.V.C.A. standards or 1.5
factor of safety in the course of its analysis of the slope.
192 S.H. testified that the Landlord has abandoned development plans in the residential
complex and has instead focussed on another community it owns known as the "Bluffs at
Huron" (the 'Bluffs'). As of the hearing date, the Landlord had commenced the first
phase of drainage work. S.H. stated that while the project at the Bluffs is more
expensive than that contemplated at the residential complex, there is a pre-existing large
storm outfall at the new site that runs from the top of the bluff down to the bottom that
discharges into Lake Huron. Like the project at the residential complex, the drainage
work at the Bluffs also required a permit approval from the M.V.C.A. for the same policy
reasons.
193. However, unlike the situation at Meneset, by the meeting with the Township on May 5,
2014, the Landlord had already been in consultation with the M.V.C.A. with respect to the
Bluffs when the issue of remediation at Meneset arose. As S.H. explained, the situation
at the residential complex was added to the established discussion regarding the Bluffs.
In addition, unlike the situation at Meneset, the proposed work at the Bluffs did not
involve development within the 100-year limit line. The pre-existing pipe at the Bluffs
also substantially simplified the scale and complexity of the work proposed at that
location to as S.H. put it, "taking a very big pipe down a very steep hill and we're going to
outlet with proper control into Lake Huron." As a result, the Landlord did not experience
the same level of resistance from the M.V.C.A. as with the Meneset proposal.
194. S.H. agreed that it would be possible that top of slope drainage work similar to that
implemented at the Bluffs could receive approval for the slope at the residential complex.
Specifically, he did not believe that there was any reason why a properly engineered plan
for a collector pipe set back into Iroquois Lane would not receive approval from the
M.V.C.A., despite the likely imposition of various conditions. However, according to the
design options and analysis offered by Tatham, the necessary remediation project at
Meneset far exceeds the comparatively simple drainage work at the Bluffs and would still
not eliminate the underlying safety risk to the affected properties.
195. Ultimately, S.H. agreed that the Landlord had not attempted any method of remediation
to resolve the issues with the slope on the west side of Iroquois Drive and the problems
have persisted. To paraphrase an episode of The Simpsons, Mr. Ross noted that trying
nothing has so far not resolved the issue. 9
196. S.H. explained that if the houses are moved from the affected slope, the Landlord
intends to effectively abandon this portion of the park and allow it to remain as green
space. He also added that the need to move the affected residents from the slope is the
only reason that the Landlord has considered development of the wooded lot. He
concluded that even in the event of adequate insurance coverage, the Landlord would
not be content to allow the Tenants to remain on the affected slope, primarily for reasons
of legal liability.

9

"Hurricane Neddy," Season 8, Episode 8; original air date: December 29, 1996.
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197. As noted above, the Landlord called its own expert, M.M., to testify with respect to the
causes of slope failure at the park. M.M. is a professional engineer employed by
Englobe. He obtained a B.Sc. in geological engineering from the University of Windsor
in 1976 and a M. Eng. in civil engineering from McMaster University in 1984. He was
employed with Trow Ltd. (Trow) from 1976 to 1986 at various levels rising to Manager of
that company's Pavement Services Group in 1983. Trow was eventually sold to L.V.M.,
which was in turn acquired by Englobe.
198. As of the date of the hearing, M.M. had forty-one years' experience in geotechnical
engineering, pavement technology and construction materials engineering, inspection,
testing and research. He has been registered with the Professional Engineers of Ontario
('P.O.E.') since 1978. He is also a Designated Consulting Engineer in Ontario and a
registered professional engineer in Alberta, British Columbia and Manitoba. He was also
previously registered in this capacity in New Brunswick, but noted that since he is not
currently working in that province, he did not maintain this status.
199. Under cross-examination, he clarified that his expertise relates to both pavement
technology and geotechnical engineering, the latter of which includes slope stability.
200. In the course of his employment with Englobe in its various incarnations, M.M. has been
involved in numerous projects involving assessments of the stability of ravine and
shoreline slopes, embankments and retaining structures, including mechanically
stabilized earth structures and reinforced soil systems. At the hearing, he testified that
these projects included assessment related to whether fill has been placed on ravine
slopes and analyses of proposed development at such locations such as building
additions at the tops of slopes. These projects have necessarily involved experience
with a number of conservation authorities in various jurisdictions.
201. To that end, M.M. regularly works with the M.T.O., examining geotechnical investigation
reports and conducting slope stability analyses as part of both geotechnical and
engineering reports and pavement design reports. He has also studied shoreline bluffs
specifically on Lake Erie and in the Port Ryerse area and on Lake Ontario, in the
Scarborough bluff area near Hamilton.
202. He agreed that he is not a geomorphologist or hold a specialization in hydrogeology
though he studied ground water and seepage as part of his Master's degree. As a result,
although he does not actively practice in hydrogeology as a specialist, he has expert
knowledge in this area.
203. M.M. first became aware of the Meneset file in December, 2016 after the prior engineers
involved had left the firm. Before the present hearing, he reviewed the reports completed
by L.V.M. and the letters prepared by Golder, including the May, 2016 review of the
L.V.M. report and the May, 2017 and July, 2017 Golder reports. He also visited the site
personally on July 10, 2017, the day before the hearing.
204. He explained that as geotechnical engineers, L.V.M. conducted an investigation of the
site to determine the subsoil and groundwater conditions present. L.V.M. then provided
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this collected information, along with its recommendations to Tatham, which in turn used
the results of the analyses to develop civil designs.
205. While L.V.M. conducted an initial visual inspection of the site, as M.M. was not involved
with the file at that time, he relied upon L.V.M.'s inspection notes, initially believing these
notes to have been created by M.W., an engineer of eight years' experience at the time.
206. The investigation of slope stability involved attendance at the site for a visual
assessment of the slope to determine the physical features involved. He noted that a
variety of methods are available for this stage of the analysis including that described by
S.B. Throughout various jurisdictions around the world, different rating systems are
used, but all are very similar to the M.N.R. slope stability rating system described above.
This system provides a checklist for the inspector to arrive at a numerical rating based
upon observed features at a site, according to particular criteria on the checklist.
207. To that end, in 2013, when L.V.M.•were initially consulted by the Landlord, one of its
junior engineers, D.L. visited the site and conducted a slope stability review using M.N.R.
procedures and arrived at a slope stability rating of 47. The rating provides guidance
and to a large extent dictates the next stage of the investigation depending on the rating
value obtained. For instance, as M.M. explained, a cumulative rating of less than 25
would indicate that the slope is stable and no further action would be necessary beyond
a reporting letter. A rating between 25 and 35 implies a slight potential for failure and
would prompt a more detailed investigation involving boreholes and other analysis as
well as a reporting letter from a professional engineer. The next category, involving a
rating of 35 or greater, would indicate a greater potential for failure. A rating in this range
would require borehole testing, historical air photographs, laboratory tests and a detailed
report. The slope stability rating is therefore intended as a screening tool to determine
the appropriate next level of investigation.
208. While M.M. initially testified that one of L.V.M.'s senior engineers, M.W., conducted this
site analysis, when informed under cross-examination that it was in fact D.L., who had
considerable less experience, he testified that this would not have been fatal to the
reliability of the data obtained since the exercise largely consisted of checking boxes for
very specific items that he may have observed and a very broad rating and classification
score derived from those results. As a result, I do not find on the balance of probabilities
that M.M.'s lack of involvement in the original data gathering process or the lesser
experience of D.L. necessarily undermines the reliability of the data or M.M.'s general
analysis of it, based upon his expertise.
209. Further site evaluation would be conducted for the purpose of establishing such
determinations as the angle of the slope, evidence of failures at various points on the
slope, any mechanical or rotational changes and toe erosion. While he speculated that
Dennis Kelly ('D.K.'), the senior consulting engineer, would have conducted the more
detailed geotechnical investigation, he could not be certain of this and could not point to
any notes generated by D.K. to confirm this theory. He agreed however that his review
of the L.V.M. report was based solely on the report itself rather than on any assessment
of the underlying data.
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210. M.M. agreed that the assessments conducted by both L.V.M. and Golder generated
ratings above 35, indicating that a more detailed investigation was necessary. However,
while L.V.M. arrived at a rating of 47, Golder's analysis was between 39 and 59. While
the next level of investigation would have required the review of aerial photographs, none
were reviewed to generate the eventual report. M.M. noted that the report did however
indicate that the shoreline was examined for essentially the same data.
211. M.M. substantially agreed with S.B. with respect to the procedure for calculating a stable
slope allowance. He described this as staking the top and bottom of the slope and
conducting a series of analyses on the line drawn between these two points. However,
as S.B. had stated in his own evidence at paragraph 158 above, L.V.M. did not use any
points taken from any mid-point on the slope in these calculations. M.M. agreed that the
M.V.C.A. mandated a factor of safety of 1.5 for a stable slope allowance.
212. To analyze the stability of the slope, L.V.M. instead advanced five boreholes in the site to
reveal the subsurface stratigraphy and the collected samples were surveyed to generate
a computer model. The stability was also assessed using design charts and geometrical
methods. According to the L.V.M. report, soil parameters used in the slope stability
analyses were based upon field and laboratory testing as well as other sources to
generate the following summary of soil strength parameters for the analyses:
SOIL

UNIT WEIGHT
(KN/e)

Silt and Clay Till
Sand
Silt

21
20
19

EFFECTIVE
COHESION
(kPa)
20
0
0

ANGLE OF
INTERNAL
FRICTION
25°
30°
30°

213. Groundwater monitors and piezometers were also installed to measure the groundwater
level. M.M. added that L.V.M. drilled a sixth borehole strictly for the purpose of installing
a groundwater monitor. L.V.M. determined that the soil profile consisted of a layer of
topsoil overlying interbedded sand and silt, which in turn overlay a glacial till and subsoil.
According to historical evidence, bedrock is approximately elevation 115 to 125 meters.
The investigators encountered perched water levels at the time of drilling measured with
elevations approximately 208 and 210.
214. Based upon this information, L.V.M. assumed the above parameters for the soil strength.
As noted in the table above, the firm considered unit weight, the effect of cohesion and
the angle of internal friction for the main soil types encountered in the slope. These
values were then used in L.V.M.'s analysis of slope stability.
215. This analysis in turn lead to L.V.M.'s calculation of the factor of safety for the slope. As
M.M. explained, when L.V.M. completed that analysis, it obtained factors of safety that
were, in essence, approaching unity. Specifically, the measured factors varied between
unity and the higher values upwards of 1.3 or 1.5, but sections of the upper, steeper
portions of the slope exhibited factors of safety approaching unit, or 1.0. M.M. agreed
that S.B.'s explanation of factors of safety was an accurate definition for a lay audience.
He added that forces resisting collapse may include the internal friction of the soil and
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vegetation that may be present on the slope. Both L.V.M. and Golder employed software
known as Slope W to arrive at these calculations, a standard used by virtually everyone
in the industry. M.M. noted that L.V.M. also relied on standard slope charts that are also
widely available.
216. With respect to the appropriate factor of safety for this site, M.M. offered his expert
opinion that the proper factor would be 1.5. He agreed with S.B. that the site best
conformed to Land Use type C for active use as listed in the table at paragraph 119
above. He described the selection of the factor of safety as an assessment of risk and
the degree of risk one would be prepared to assume. This analysis takes into account a
consideration of the confidence one has in the data obtained for the slope, the soil
conditions and variability.
217. Regarding the latter factor, M.M. noted that when examining natural slopes, one would
not be dealing with something that was manufactured, but instead with materials
deposited over time through natural processes, often varying from location to location,
sometimes over even very short distances. Even within the present investigation,
variability was apparent within L.V.M.'s five boreholes.
218. For the active category of land use, this would involve inhabited structures, occupied
near the slope. This would apply to residential, commercial or industrial use for the land
as the salient factor is that people would be present for a significant portion of time.
Within the active use range of 1.3 to 1.5 factors of safety, the table offered by M.N.R.
does not offer any explicit guidance on which factor to select within that category. As a
result, one is left with a judgment call between adopting the view of agencies that
proscribe a specific factor of safety and an assessment of the risk of slope failure.
219. As the consequences of a failure could reasonably include injury and loss of life, M.M.
offered the opinion that this risk requires adoption of a higher factor of safety. Since the
slope was not created through a manufactured process with a high degree of quality
control, the variability presents a significant factor. This imprecision and difficulty in
predicting the likelihood of failure must be considered with assigning the chose factor of
safety. For these reasons, M.M. was not comfortable using a factor of safety of 1.3 as
selected by Golder, particularly in light of the high number of Tenants who could be
potentially affected by a slope failure.
220. Although S.B. provided examples of factors of safety used by the M.T.O. specifically for
highway embankments and bridges, M.M. stated that in his opinion, this was not an
appropriate comparison. For instance, an embankment is constructed above a table
land above grade. The person building an embankment has control over the materials
used and water is typically not a factor since the structure is constructed above the
surrounding grades and ditches and other irrigation are included in the design to remove
water from adjacent to either side of the embankment.
221. By comparison, when a road is cut through a hill and the workers must excavate through
the natural landscape, the M.T.O. necessarily adopts a different approach compared to
the creation of an embankment. This approach would require an examination of the area
adjacent to where the cut will be located. If this is in an urban area, where built up
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infrastructure exists on the tops of the slopes, then this must be considered in the slope
stability analysis, with the factor of safety selected by the engineer who conducts the
investigation. In light of the common factor of variable slope content, M.M. stated that
the cut section example is more analogous to the situation at the residential complex
than an artificially constructed highway embankment and therefore similarly necessitates
the adoption of a higher factor of safety.
222. As noted above, S.B. drew a distinction between using a factor of safety for a new
development versus an existing structure. However, M.M. rejected that distinction and
reiterated his position that the selected factor of safety is based wholly on one's
perception of the consequences and risks associated with adopting a lower factor of
safety. In other words, by accepting a lower factor of safety, one would be effectively
prepared to accept that there is a greater risk of failure. While a factor of 1.3 would not
indicate incipient failure, with such a lower factor one would nonetheless have to
consider all of the other factors inputted into this ratio and the degree of confidence one
would hold to accept this factor in light of those variables.
223. With respect to L.V.M.'s assessment of the appropriate factor of safety for this site, M.M.
explained that the firm's mandate at the outset of the project was to examine relevant
development standards and requirements needed to determine setbacks. This was
necessarily guided by the M.V.C.A.'s very prescriptive process. The initial step in this
process was the determination of the stable slope line from analyses based on the
geotechnical investigation.
224. L.V.M. then considered the prescribed toe erosion factors to be applied for the relevant
period of time selected, whether this is was, for example, twenty-five, fifty or one hundred
years. The erosion factor is therefore multiplied by the selected period of time and
added to stable slope allowance point to determine the appropriate setback. Essentially,
the lines serve as guidelines for when one should expect the bank to erode in the next
twenty-five, fifty or one hundred years.
225. A design drawing included in the L.V.M. report charted the results of the above
application to the slope and depicts the staked surveyed top and bottom points on the
slope and both the twenty-five and one hundred year slope setbacks. M.M. testified that
that the stable slope line on this chart is significantly flatter than the existing slope. When
the twenty-five year setback is applied, the impact is that the line runs through the area
where the existing houses are located.
226. M.M. accepted the estimated stability factors of safety for the slope as set out in the
Golder report as Golder's analyses were very similar to that conducted by L.V.M., with
some additional lab testing by Golder to further refine the soil strength parameters. M.M.
acknowledged that this additional testing offered a better degree of confidence in the
numbers generated by their analyses. M.M. noted that Golder's analysis results were
ultimately very similar to that reached by L.V.M., though the latter were slightly more
conservative than Golder's results. For example, Golder found a higher angle of internal
friction for some of the soil types. However, for others such as soil till, where L.V.M. had
assumed some degree of cohesion, Golder found zero cohesion. The net effect was that
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depending on the location on the slope where the analyses were conducted, both firms
reached very similar analyses.
227. When asked if this similarity would alter the conclusions in the L.V.M. report, M.M.
replied that it would not and maintained that Englobe still found factors of safety in
ranges from 1.1 to 1.2 and from 1.4 to 1.5 and reiterated Englobe's reliance on a factor
of safety for the site at 1.5.
228. Having reviewed both reports, M.M. also testified to the influence of factors such as
seepage, weathering and toe erosion on the factors of safety. He stated that the
shoreline bluffs in the area, as with similar bluffs, are relatively complex as the
physiology of the site includes permeable strata over relatively impermeable material.
This results in different water levels with perched water in the sands within the top layers
and an underlying regional water table located below the tills. The perched water
infiltrates through the surface and collects at the interface between the impermeable
material below and the permeable layer above. A clay-silt till or a denser material is
located in the lower slope and intercepts the waterfront at the lake. He also noted that
other factors, including toe erosion, play a potential role where the toe intercepts the
lake.
229. M.M. noted that the Golder report stated that ongoing failures at the top of the slope will
continue to occur despite remediation measures to reduce seepage. This prediction
culminated in the recommendation to vacate any dwellings or portions thereof that
presently exist within a zone between the existing slope crest at half equidistance from
the stable slope within the next one to five years.
230. M.M. questioned the scientific basis for drawing such a line or its conceptual purpose
since the same recommendation advocates removal of the dwellings within one to five
years. He speculated that this line was intended to serve as a point to monitor the
ongoing failure so that when the bank collapses to that point, the Tenants must vacate
the site.
231. M.M. also offered an assessment of L.V.M.'s reliance on M.V.C.A. erosion factors and
Golder's analysis of toe erosion at the site. As he explained, the M.V.C.A.'s erosion
guidelines are based upon M.N.R. data or reports and reports authored by G.L. Boyd,
who examined the regression of the shoreline over a lengthy passage of time. He
recalled that in the Boyd scenario, the chosen period of time was in excess of fifty years.
Consequently, the M.V.C.A. used a variety of data and methods to estimate the
regression rates during a specific period.
232. The M.V.C.A. erosion rates for this site are stipulated at every 100 meters and this was
the distance used in the L.V.M. report. As a result, L.V.M. used a recommended erosion
rate every 100 meters along the 700 meter shoreline. At each of the cross-sections, they
used the closest erosion rate to wherever that cross-section crosses the beach. Having
said that, M.M. noted that the M.V.C.A. erosion rates are relatively small. While S.B. had
testified that the rate could conceivably rise in localized areas, M.M. maintained that with
respect to this specific property, the rates were in the range of 0.04 meters per year to
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upwards of 0.31 meters per year. This would translate to between one and a half to
twelve inches of regression per year, depending on the location along the beach.
233. In the short term, this represents extremely gentle erosion rates. However, when those
rates are multiplied by the number of years that one is required to consider, whether
twenty-five, fifty or one hundred, the regression over that period becomes much more
substantial. 0.04 meters multiplied by one hundred years a regression in the range of
eleven to twelve feet and the more extreme 0.31 meters could result in a setback as
much as one hundred feet. As a result, the erosion rate is not a very significant factor in
terms of the location of the existing houses with respect to the setback.
234. With respect to the erosion rate for the shoreline directly below the inhabited areas that
are the subject of these applications, M.M. testified that the erosion rates, including toe
erosion, were "very low." Specifically, he stated that the erosion in the area adjacent to
the rental units was estimated at 0.08 meters per year, which would indicate
approximately 3 inches per year for toe erosion. When compared to the processes at the
top of the bank, M.M. agreed that the latter is the more pressing danger to the dwellings.
He also agreed with Golder that funds would be better spend attempting to mitigate the
erosion at the top rather than the toe of the bank.
235. M.M. also voiced some problems with Golder's interpretation of the historical aerial
photographs and the degree of precision assigned to the lines drawn in this evidence.
For instance, the features in the images and the changes in the toe and crest of the
slope vary from photograph to photograph where they have been drawn on the crosssections does not consistently match the actual historical evidence. He noted that in
some cases, the crest of the slope is depicted as located well beyond the current crest in
mid-air. One would not find the slope moving outward; instead, it would regress and
move inward towards the land.
236. In addition, M.M. pointed to an implausible example of movement in which the toe of the
slope was purported to move out and return within ten to twenty years. As a result, M.M.
expressed little confidence in the lines drawn with respect to the historical movements of
the toe.
237. He also expressed low confidence in the reliability of the aerial photographs relied upon
by Golder in its report, noting that he did not believe that this evidence was subjected to
a sufficient level of scientific rigour to reach the calculations in the Golder report
regarding the level of regression. Without more extensive photographic interpretation
using stereopairs that would allow an analysis of the geometrics of the slope, he testified
that the photographic evidence in the Golder report was simply too open to interpretation
to support Golder's conclusions. As well, he noted that it would have been preferable if
Golder had obtained more images without foliage obscuring the actual shoreline.
238. In M.M.'s view, this evidence also did not consider the changing lake levels over the
years when the images were taken. The lake levels vary considerably in Lake Huron
over time. Specifically, the difference between high levels and low levels can be as
much as two meters. Given the lack of any consistent levels over the years when the
chosen images were taken, the differing water levels would present a substantial variable
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that would affect the appearance of changing erosion rates to the shoreline. In other
words, while the slope may not have changed appreciably, the water level may have
raised by two meters, so that the water is actually substantially further up the slope. The
lake is therefore removing material from the toe during that period, but the images taken
during high levels would not reflect this since the materials taken away are continuing to
show as beach and the width of the shore only appears relatively constant.
239. While M.M. agreed that photographs of extreme toe erosion in Bayfield as presented by
S.B. were excellent illustrations of this phenomenon, he testified that they were not
necessarily relevant or applicable to the processes at the present site. The soil
conditions may differ and the context in which the Bayfield photographs were taken may
be unrelated to the issues at Meneset. For instance, the images may have been taken
immediately following a major storm involving substantial wave action. The Blenheim
photographs appeared to depict the effects of such weather in M.M.'s opinion as the
deep vertical cuts in those images indicated an event in the short term, probably in
response to a storm event.
240. M.M. added that S.B. had attributed the 1986 failure to high lake levels and possible toe
erosion, consistent with his own view of the processes at the site. As well, he testified
that lake levels have been on the rise in recent years in Lake Huron. While the level in
January, 2013 approached the historic 1964 low record, since that time, the level has
risen by four feet. As the level remained approximately two feet below the historic high
mark, it would reasonable to expect the level to continue to rise. During these high
levels, he stated that toe erosion is a more significant factor. For these reasons, he
stated that he could not agree with Golder's conclusion that there is zero toe erosion in
the area. By contrast, given the M.V.C.A.'s extremely specific data over the period from
1935 to 1985, he characterized that authority's factors as the "best current picture" of
erosion rates for the region. In light of the reliability of the M.V.C.A.'s detailed
methodology and data, he saw no reason to depart from their stated erosion rates.
241 That having been said, M.M. acknowledged that he observed no overt physical evidence
of toe erosion during his single site visit, let alone to the degree displayed in S.B.'s
images from Bayfield and other locations. He reiterated that the normal processes of
wave action on the shoreline of Lake Huron would render toe erosion practically
inevitable if obscured by the very same fluctuating water levels. He added that the
beach constitutes part of the toe of the slope and is gradually altered by the process of
accretion and erosion. He testified that while he observed evidence of materials having
been deposited on the beach, these same added material may be later removed by as
little as a single storm.
242. M.M. conducted that site visit earlier in the week of the hearing. He started at the north
end of the site and walked the length of the top of the slope, then walked the path and
along the bottom of the slope. He testified that at the outset, he observed the locations
of various past failures, now all vacant land. There was also evidence of recent ongoing
failures and regressions. Historical scarps are evident, visible from characteristic
crescent shapes where the failures occurred in various diameters. Also apparent
between the regressions are small promontories, which are susceptible to further erosion
and eventual collapse.
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243. He also observed that the beach is relatively wide at the south end Of the site, but very
narrow at the north end. He did not observe any wave action or uprush as the day of his
visit was very calm. He did however receive anecdotal evidence from one of the
Landlord's employees who conducted the tour, that the site received waves up to two
meters high on a fairly mild day and as much as three to four meters on a severe day.
244. He also observed vegetation of differing sizes and ages. He saw trees growing straight
up, suggesting little if any movement and others in different locations on the slope
showing some evidence of down-slope movement. He noted one very large tree growing
straight up, but with no more than one third to a half of its roots still in the ground. The
remaining roots are suspended in mid-air over the beach, placing the tree in imminent
danger of collapse. Some areas of the site exhibited less mature vegetation than others,
suggesting that these areas have regrown after having been stripped. There were not a
lot of mature trees at the site and he observed significant space between the trees that
were present. As he stated, toe erosion does not occur every day, but over time and in
response to an event. He acknowledged that he did not observe exposed root balls on
the trees growing at the base of the slope.
245. As noted above, L.V.M. identified rehabilitation options in its letter of April 17, 2014.
Recognizing that several physical mechanisms are at work on the slope, L.V.M.
considered revetments, seawalls, groynes and offshore breakwaters. With respect to
revetments, the letter stated as follows:
In areas subject to moderate to severe long term erosion, an engineered rubblemound
revetment is the recommended erosion protection structure. The revetment design must
consider long term erosion or down-cutting of the near shore lake bottom.

246. Although groynes may present another logical option, as these structures may cause
down drift impact on adjacent shorelines, the M.V.C.A.'s policy against interference or
alteration of the shoreline would likely preclude implementing this option. Specifically,
according to the letter, the M.N.R. policy on the approval of groynes states that the
Ministry will:
...refrain from granting authority to place groynes on crown land lake bed. Until this
science becomes more precise, it is considered that the more prudent course for the
Ministry to follow is to say no to applicants.

247. While this policy was announced on November 17, 1986, there was no indication that the
Ministry has altered or moderated this effective blanket prohibition.
248. As M.M. stated, offshore breakwaters could be installed to dissipate the energy of waves
breaking on the shore. L.V.M. noted in the letter that this option would be relatively
expensive, but could offer effective erosion protection. However, the author did not
recommend this course of action due to the potentially adverse impact on the long shore
transportation of sand.
249. The letter dated April 17, 2014 also considered drainage improvements for surface and
subsurface water to enhance bank stability where groundwater seepage presents a
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problem. As M.M. explained, there are two mechanisms adversely affecting the stability
of the slope. Lower portions of the slope are more affected by toe erosion and the
steepness and soil composition of the slope, while at the top of the slope, sandy deposits
are regressing the slope through water pressure built up in the sand layer. Installation of
subdrains along Iroquois Lane to collect and redirect this groundwater away from the
face of the slope, along with improvements to road ditching to prevent surface water flow
over the lots and roadway would provide additional benefits.
250. However, not unlike S.B., L.V.M. cautioned that on a long-term basis, it may be
necessary to consider removal of dwellings from the west side of Iroquois Lane:
We note that slope failures are complicated and unpredictable; they may be triggered by
numerous items such as rain, saturated ground, storms, wave erosion, minor
earthquakes, vibration from construction work, and high and low groundwater levels. The
slopes at Meneset on the Lake have a history of failure, and therefore caution must be
exercised to protect the life and property of the people at the top of bank. We
recommend that long-term monitoring be carried out and it should be planned to abandon
the lots along the west side of Iroquois Lane if no remedial work to partially stabilize the
slopes is allowed to proceed. It is noted that the cost of works designed to stabilize the
shoreline and bluff may be very high and incompatible with the value of the property.

251. In his commentary on the above analysis, M.M. explained that based upon visual
inspections completed over the years since L.V.M. became involved in the project, past
and present failures based upon anecdotal evidence set out in the Golder report and the
presence of fresh scarps all have lead L.V.M. to concluded that the erosion and
regression on the slope are ongoing.
252. He added that specific but foreseeable events such as sudden bouts of heavy rainfall
can served to accelerate the processes at work. Climactic events have been occurring
with greater frequency. For instance, a recent storm in Mount Forest a few weeks before
the hearing resulted in seven inches of rain to fall in a very short period of time. He
characterized the storm in Mount Forest as something that would have previously
occurred once statistically in two hundred and fifty years. Previously, engineers planned
for one in one hundred years storms. In the context of future planning over an extended
period, M.M. stated that one must consider that such previously unusual weather events
are now more likely. In any event, more severe and more frequent storms inevitably
serve to hasten the erosion, particularly at the top of the slope where the bank is more
exposed to these forces. In particular, steeper portions of the slope where the sandier
materials are located will experience the most accelerated erosion.
253. The soils present at the slope may also be classified as "erodible," meaning that they are
susceptible to erosion from water and wind. All of these factors add a degree of
uncertainty to the risk profile for the site.
254. M.M. testified that L.V.M.'s mandate at the outset was to examine the stability of the
existing slopes and set the development standard line accordingly. However, as
professional engineers, L.V.M. had a duty to report anything it found unsafe to the public.
M.M. explained when L.V.M. discovered that there were factors of safety approaching
unity with houses in close proximity to the bank, the authors of the report were obliged to
report to the Landlord that the houses and their residents were in danger.
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255. To that end, on January 6, 2015, D.K., the author of the January 17, 2014 reporting
letter, sent an email to the Landlord with the following.warning:
Regarding Meneset, we are aware of higher water lake levels this fall and this is starting
to negatively impact other sites along the Lake Huron coast. Since several dwellings are
located close to the top of the bank at Meneset, and there is a pre-existing problem with
toe erosion and soil movements, there would be a public safety issue and close attention
to the condition of the slope is recommended. We have experience with this delicate
issue and it is our duty to advise you of the potential need to relocate some of the
residents. If you have any questions, or would require LVM to monitor the conditions at
the site and advise Parkbridge on safety issues related to the slope please do not
hesitate to contact me.

256. Having reviewed Golder's letters and their report, M.M. testified that he believed based
upon his expert experience that the above statement was appropriate and that he stood
by L.V.M.'s assessment. He also emphasised that his opinion was not altered by
Golder's subsequent analyses.
257. M.M. had also reviewed a later letter from Englobe to S.H. dated July 13, 2016, in which
the engineers M.W. and G.W. commented on the various remediation options available.
Although this letter did not explicitly mention toe erosion, M.M. reiterated his position that
this process was present if obscured by the water levels in the lake.
258. As described above, Option C would involve installing erosion blankets and tile drains
along the top and mid-face of the slope as well as subdrains similar to Options A and B.
As the July 13, 2016 letter stated, "similar to Option B, the erosion hazard limit would not
be reduced adequately to exclude the existing residential properties."
259. At the hearing, M.M. agreed with this assessment. Specifically, he stated that there are
existing properties located on land with a factor of safety of 1.1, which does not even
consider the water held in the slope or seepage. As a result, while subdrains would
remove some of the water from the slope, this would cause the remaining soil to fall to its
natural angle of repose, resulting in further regression of the slope. He added that this
model presumes that all of the water could be removed from the slope, an assumption
that he deemed impractical.
260. On the contrary, he stated that it is likely that given the high precipitation in 2017, the
ground surface at the park is fully saturated. As a result, no pipe no matter how large
could reasonably remove all of the groundwater. He also noted that the Golder report
recommended conceptually the same remediation solution as L.V.M.'s Option C, but
added that Golder's recommendation would require more detailed geotechnical and
hydrogeological design, not only for the design itself, but also for construction and that
permits, studies and applications would be required. For instance, an application may be
required to determine if the Landlord must obtain a permit from the Ministry of the
Environment to proceed with the construction.
261. With respect to S.B.'s suggestion that geotextiles may prove beneficial, M.M. stated that
S.B. offered a good description of what happens when water tries to escape from a bank
of silty soil. He agreed that essentially if one can constrain the particles while still
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allowing the water to exit the slope face, this may have a stabilizing effect and reduce the
rate of erosion.
262. However, the practical realities of adopting this method of erosion control would present
some difficulties. Specifically, the slope would have to be stripped of all vegetation,
including any mature trees. Next, one would drape the geotextile down the slope and
anchor it at the top and the bottom, placing materials on the ends to ensure that it stays
in place. M.M. added that this would likely not be aesthetically pleasing and expressed
strong doubts that the M.V.C.A. would approved these measures. It is worth noting that
the Tenants preferred the location on the bluff largely due to view and assigned a
premium to the aesthetic appeal of these lots given their proximity to the shoreline.
263. M.M. testified to his past involvement in a similar investigation on the slope of the Don
Valley River Road where a hydro line was installed. A geotextile was draped down the
slope and covered with riprap to hold it in place. He described the result as "an eyesore"
and added that the developers were not subsequently permitted to utilize this method of
remediation.
264. He also took the position that even if the Landlord chose to employ either Options C or
D, the slope would nonetheless regress to its natural angle of repose and that this same
result would occur with Golder's proposed remediation strategies. Even if the Landlord
were somehow able to remove all other factors, since water will inevitably run through
the ground, it will not be possible to fully prevent the soil from seeking its angle of repose
and the resulting regression of the slope. He added that it would not be possible to
remove all factors that increase regression.
265. Option A would involve construction of a retaining wall at the bottom of the slope, at the
waterline. This would necessarily be a major civil works of significant height as the
structure would have to contain fluctuating lake levels and resist wave uprush to ensure
that high waves cannot overtop the wall and pull it down. It would also be necessary to
load backfill behind the wall, thereby necessitating the removal of vegetation. In M.M.'s
Option A would represent a very difficult venture. He also agreed with M.W. and G.W.
that a retaining wall would also not eliminate the risk of slope failures since it would do
nothing to address the forces at work at the top of the slope.
266. Option B would involve reducing toe erosion with a revetment and upper subdrains, but
not construction of a retaining wall. Essentially, Option B would attempt to reduce toe
erosion at the toe with revetments and intercept seepage at the top of the slope with
drains, with the combination intended to reduce the rate of regression. M.M. testified that
the effectiveness of this option would largely depend upon the design and installation as
well as any factors encountered during the process of installation. He agreed however
that it was a viable option to address the problems at both the top and the toe of the
slope.
267. L.V.M. also recommended mitigation strategies with respect to drainage improvements:
Drainage improvements for surface and subsurface water will enhance bank stability
where groundwater seepage is a concern. We note that perched groundwater is present
at the top of the bank and 5.0 m deep subdrains could be installed along Iroquois Lane to

Reasons Page 52 of 70
G

File Numbers: SWT-73750-15
SWL-99296-17
collect and redirect this groundwater away from the face of the slope. Improvements to
road ditching along Iroquois Lane in order to prevent surface water flow over the lots and
roadway to the lake bank will provide additional benefit.

268. At the hearing, M.M. agreed that this recommendation would increase stability at the top
of the slope.
269. With respect to the forms used by the Landlord's employees to document changes to the
shoreline, he emphasized that these forms were intended to capture a snapshot in time
when the employee observed the feature in question. The actual gradual effects of toe
erosion, for instance, may not be apparent on a single inspection. As well, the site
exhibits a very slow erosion rate generally. He attributed the majority of the toe erosion
to lake levels rather than any other cause. The cause may also serve to obscure its own
effects. In other words, if the lake level rises, the waves will break closer to the toe of the
slope, thereby pulling material away. This material may not be removed from above the
waterline. Also, as the waves pull the slope away from the beach, the beach moves out
from the shoreline accordingly. For these reasons, this is not a process that may be
readily observable upon a single inspection.
270. M.M testified that guideline reports such as those generated by the M.V.C.A., M.N.R. and
M.T.O. serve as a published expectation of what the agency expects so that it achieves
some uniformity in terms of the recommendations that it may receive from different
consultants. He stated that the approving agencies want to be assured that that
information provided is at a level that is consistent with what they believe is necessary
upon which to base their decisions. Even in the absence of a requirement to seek
approval from such an agency, M.M. testified that he would have nonetheless relied to
the same extent on the guideline reports as they offer a wealth of information with
respect to such factors as toe erosion and its effect on the overall stability of the slope.
271. He agreed that the guidelines are prescriptive and that he would not have substituted his
own site specific interpretation even in the absence of the approval process or the project
mandate that necessitated it. As a result, L.V.M. relied entirely on the ratios of the slope
and the erosion lines as pre-established by the M.V.C.A. guidelines.
272. When asked if it would ever be appropriate to deviate from the guideline's prescriptive
use of a factor of safety of 1.5, M.M. replied that this would depend on specific conditions
such as soil type, the height of the slope, a much lower potential for injury or property
damage and the specific intended land use.
273. Use of a lower factor of safety would also depend on the degree of confidence one would
have in the data collected. He testified that in the present situation, the slope has a high
degree of inconsistency and erosion factors that based upon the present litigation could
be subject to varied interpretation. As a result, he stated that he would not have a
sufficiently high degree of confidence to allow for a lower factor of safety than that set out
in the guidelines. He stated that a with different site for which he could have a lot more
data, more information on the soil type, a different slope configuration or a different
height, he could not theoretically rule out using a lower factor of safety.
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274. The conservatism of adopting 1.5 as the minimum factor of safety is therefore partially
driven by the ambiguity in the data in the L.V.M. report. However, M.M. emphasized that
it would be inaccurate to equate this ambiguity with superficial testing or conclusions.
While the soil data in the report was derived from tables rather than site testing, D.K., the
senior engineer who conducted the work was invaluable has a vast amount of
experience with shoreline bluffs all along Lake Huron and Lake Erie that allowed him to
arrive at reliable soil strength parameters. He acknowledged that the differences in the
numbers for the soil strength were different between the competing reports, but not
significantly different.
275. M.M. explained that these differences relate to angles and internal friction. It would not
be accurate to interpret the difference between the two sets of findings as for instance a
120% difference, to infer a vast disparity between the findings. Variation of a few
degrees one way or the other does not relate to these sorts of contrasts since the
numbers are then inputted into other formulae and the formulae result in other data.
276. He also offered an explanation for the angle differences between the two reports as
related to Golder's additional lab testing where Golder re-compacted the soil and
retested it, thereby obtaining different angle data. By contrast, D.K. found materials on a
loose, receding bank with little to no constraining force on the edge, prompting a
naturally conservative assumption of the soil strength.
277. He agreed with S.B. that a factor of safety of 1.5 would put a large number of the homes
along the Lake Huron shoreline within a zone in which the inhabitants' safety would
appear at risk. He agreed that Englobe, if retained, would be duty bound to advise the
occupants of these dwellings that they are at risk. He noted that the difference between
that hypothetical situation and the present facts at Meneset was that investigations have
been completed that suggest that the rental units should be abandoned due to an
empirically demonstrated risk of failure.
278. With respect to the hypothetical situation of existing houses on slopes with a factor of
safety of less than 1.5, M.M. could not comment on whether those homes would be
theoretically "grandfathered" requiring no one to vacate. He did however recall
unspecified incidents in which there had been an "event" involving damage to the
structure and the residents were told that they had to leave. He clarified that in his
experience, an incident always preceded any demolition order or evacuation. In other
words, he was not aware of any occurrence when engineers or a conservation authority
determined that a dwelling was located on land with a lower factor of safety and told to
vacate in the absence of a collapse or clear signs of imminent failure or a geotechnical
investigation.
279. He agreed that in the July 11, 2016 letter, Englobe offered no recommendations with
respect to the removal of existing structures. Rather, M.W. and G.W. stated as follows in
the letter:
General recommendations for new house construction and/or relocation including
basements were provided in the report. New house construction is not recommended
within the Erosion Hazard Limit as per MVCA and MNR policies.
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280. M.M. agreed that that this recommendation was consistent with the near impossibility of
receiving approval from the M.V.C.A. to alter the shoreline.
281. M.M. agreed with S.H. that the purpose of the L.V.M. report was for development
purposes as well as an evaluation of the existing slope. However, as he was not privy to
the conversations between the hiring authority for the Landlord and L.V.M., he relied
upon the stated objectives of the report and the general summaries in his own report.
282. He agreed that the mid-1980s failure and subsequent removal of houses was not
disclosed in the L.V.M. report. Not having been involved in the preparation of the original
report, he could not offer any opinion on whether the original authors of the report were
aware of this evidence. Like S.H., he reiterated that the purpose of the L.V.M. report was
not limited to an investigation of the top of the bank or primarily for development, as
stated at paragraph 133 above.
283. M.M. agreed that L.V.M. did not undertake a detailed groundwater flow analysis with
respect to the perching and groundwater or over-ground flow of water at the site.
Similarly, L.V.M. drew no conclusions regarding catchments as this is not its area of
expertise.
284. He did however agree that vegetation planted along the slope would contribute to
improved stability. He added that the type of vegetation placed on the slope could assist
in this regard. For instance, he noted that the M.T.O. uses specific plants such as
timothy grasses to stabilize embankments. These plants are deep-rooted and act to
prevent surficial sloughing, such as shallow slippages caused by spring thaws or similar
processes. However, planted vegetation can only assist to contain erosion, but will not
address seepage emerging from the face of the bank.
285. This opinion contrasted with Englobe's response to the Golder report in which M.W. and
G.W. dismissed the level of vegetation detailing in the Golder report as unnecessary,
stating that, in their opinion, it "will not provide significant value to the geotechnical
investigation." However, M.M. clarified that this comment was made in response to one
of numerous criticisms of the L.V.M. report as set out in the Golder report. He stated that
this excerpt was likely included in Englobe's response to confirm that L.V.M. did consider
the presence of vegetation.
286. When asked if there is a data entry point in the Slope W modelling software to assess
seepage, M.M. explained that the program allows an engineer to examine a variety of
different mechanisms for slope failure. These would include deep rotational failures and
shallow transitional failures, the latter of which would relate to seepage. He explained
that transitional failures start at the bottom of the slope as the material above is carried
out of the slope by the escaping water. As the failures progress, the cliff face continues
to become increasingly vertical until it falls down upon itself. That said, he could not
speculate which slope failure L.V.M. inputted into the program as he was not involved in
this process.
287. As noted above, K.S. is a senior engineer and project manager and has been employed
with Tatham since 1999. He received his Bachelors of Applied Science from the
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University of Windsor in 1996; he also received a Level 1 in Computer Aided Design from
Mohawk College in 1997. Since 2002, he has been a registered professional engineer in
Ontario.
288. At Tatham, he oversees a wide range of project management duties, oversight of budget
schedules, technical designs, quality control, acquiring approvals and taking these
approvals to administration, through construction and then on to warranty and ultimately
the end of a given project.
289. He was also recently involved with the Landlord's other project at the Bluffs at Huron
Haven. He also has had experience with numerous residential shoreline protection
studies and assessments, mostly on Georgian Bay and the Nottawasaga River, but
elsewhere as well.
290. K.S. testified that his assignment for the Landlord was to incorporate L.V.M. and
Englobe's studies and design scenarios and apply costs to those scenarios. This would
also involve consultation with the M.V.C.A. to determine the requirements for approval
for the various designs.
291. At the outset, K.S. understood the site to be a natural hazard area with a perched
groundwater table and seepage through the edge of the bank, causing erosion in
conjunction with toe erosion. As noted above, after reviewing the reports from L.V.M.
and Englobe, he issued Tatham's letter dated July 11, 2016, setting out the four main
remediation options as described by S.H.
292. Tatham relied upon the A.B.C.A. management plan because the M.V.C.A. does not have
a document that would provide the information that they would require to advance the
designs contemplated. K.S. explained that the M.V.C.A. policy is more vague and
general. As well, since the M.V.C.A. was on the steering committee that generated the
A.B.C.A. shoreline management plan and it covered the Maitland Valley area, the
chosen plan was both relevant and comparable.
293. Prior to preparing his recommendations, K.S. attended at the site to inspect both the
Meneset site and the Bluffs. He and another engineer, A.K., prepared the report after
inspecting the site and reviewing the L.V.M. report. He clarified that Tatham's mandate
was not to engage in a peer review or assessment of the L.V.M. report, but to create
designs based upon the findings in that report. Existing conditions and valuations were
drawn directly from the L.V.M. report.
294. With respect to the four remediation options, Tatham prepared aerial views and related
cross sections of the land in several figures attached to its report dated July 11, 2016.
As K.S. explained, lines drawn perpendicular to the shoreline represented cross-sections
of the slope as viewed from the side.
295. For Option A, K.S. testified that the bottom of the slope, Tatham proposed installation of
riprap toe protection revetment consisting of large boulders ranging from three to five feet
in diameter. The riprap would serve to protect against toe erosion and wave uprush.
Behind that, there would be a proposed concrete retaining wall or sheet pile wall roughly
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seven to fifteen meters in height. K.S. explained that with shoreline walls, if one does not
install the riprap to dissipate the waves, the wave action will eventually undermine the
wall and it will collapse. The wall itself maintains the stable slope line of a 3:1 slope.
Behind that wall, there would be engineered fill. However, before the fill could be
deposited, the entire bank would have to be scraped clean of any organic material to
ensure that the wall is free-draining and functions properly. On top of the new slope, the
workers would deposit topsoil and re-vegetate the land.
296. Lastly for this option, Tatham proposed installing a subdrain under Iroquois Lane to
intercept some of the groundwater seeping from the site and out of the side of the bank.
297. Tatham prepared a highly detailed and itemized cost estimate for each stage of the
process from site preparation to engineering and permitting for a total estimated cost of
$10,147,270.00 for Option A. Site preparation would involve substantial preparation of
the site before any construction begins. K.S. explained that the estimate included a 20%
contingency item since as the company was only at the conceptual stage of design,
several unknown variables could increase the final cost to the Landlord. The other items
were priced according to a binder that summarizes all of the tender pricing from actual
past construction bids, providing a range from highest to lowest actual costs. This allows
the designer or engineer to select an average cost between these parameters or to use
another estimate based upon experience with similar projects.
298 Similar cross-sections illustrated Tatham's proposed design for Option B. As with Option
A, riprap toe protection revetment would be installed at the base of the slope consisting
of large boulders to dissipate the force of the waves. On the existing slope, erosion
control blankets would be added as well as additional vegetation for plantings with a
strong root system. At the top of the slope, there would also be a perforated subdrain
system underneath Iroquois Lane. Unlike Option A, this proposal would therefore not
include a retaining wall, but would include work on the existing bank. As a result, while
this option would provide some protection against toe erosion and seepage, it would not
address the stable slope.
299. The costs projected for Option B would include slope erosion control measures in the
form of erosion control blankets and additional plantings. This option would also include
shoreline restoration, which would consist of repairs to the shoreline after the installation
of the boulder revetments. The total cost to implement Option B is estimated at
$2,686,230.00.
300 Option C would omit the boulder revetment at the bottom of the slope, but would include
the siltation erosion control blankets on the existing bank as well as the additional
vegetation and the subdrain under Iroquois Lane. K.S. acknowledged that this option
would not specifically address toe erosion, mid-face erosion on the existing slope or
seepage. The total cost estimate for Option C would be $602,231.00.
301. Putting aside the issues of toe erosion and slope angle as problems, K.S. agreed under
cross examination that Option C would offer some mitigation to top and mid-face slope
issues, but could not speculate as to the extent that this would reduce these problems.
K.S. could not estimate how much water would need to be removed when addressing the
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top and mid-face slope as the Tatham had not yet progressed to that stage of the design
process.
302. With respect to the disparity between the initial cost estimate originally provided to S.H.
and the figures in the report, K.S. explained that the cost to flatten out the slope
substantially increased the earthworks portion of the projected total costs. He expressed
confidence with the final estimates provided at the hearing, with the caveat that
challenges and unknowns are inherent to sites such as the residential complex.
303. Option D related to the design and construction of infrastructure for the relocation of the
affected twenty-four lots. This would involve extension of the sewer water, road
construction, grading, drainage and hydro, as well as the task of relocating the trailers. A
pumping station would also be required to convey the sewage flows to the tile bed.
304. Tatham's cost estimate for Option D would not have changed since July 11, 2016 when
the letter was drafted since the length of the new road, number of new services and other
parameters would remain fixed variables. In other words, this option would involve the
substantially same work, but in a different site. In light of the greater certainty of costs
and less risks or challenges, the contingency was set at only 10%. The total estimated
cost for Option D is $779,088.20.
305. In K.S.'s experience, all four of the above remediation proposals would require M.V.C.A.
approval. He noted that Tatham has had several meetings with the M.V.C.A. officials
since the project started in 2014 both with respect to this site and the project on the
Bluffs. In the letter, Tatham also provided its expert assessment on the likelihood of
approval by the M.V.C.A. for any of the Options:
All of the proposed options would require permit approval from MVCA. Based on our
experience and conversations with MVCA staff and their shoreline engineering consultant
Baird and Associates, it is our opinion that MVCA would deny a permit application for the
shoreline and slope stabilization Design Options A, B and C, as they have a policy that
expressly prohibits the construction of new shore protection works within the 100-year
erosion limit (MVCA Shoreline Policies, Updated April 2012, page 5). Our understanding
of MVCA's policy position is that the construction of shore protection works interferes with
the natural sediment transport processes of the shoreline and can potentially create new
hazards for adjacent shoreline areas, which is not permissible. This means that studies
could conceivably illustrate that an appropriate design can be implemented that would
minimize potential impacts locally, but it would be very difficult to demonstrate that the
shore protection works would have no impact on downdrift sediment transport (i.e.
erosion) and not aggravate existing hazards elsewhere.
We aren't aware of any shore protection works that have been approved by MVCA since
this policy was adopted in 2012. We are also not aware of any cases where the MVCA
board has overturned a staff decision to deny a permit for new shoreline protection
works.

306. K.S. testified that as of the date of the hearing, he was not aware of any subsequent
changes or approvals in this area subsequent to the above letter. He clarified that the
application for the Bluffs was approved as that site was not located within the 100 year
erosion limit and related to the more straightforward installation of a storm drain as
opposed to a shoreline erosion protection project.
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307. Based upon Tatham's discussions, emails and other correspondence with the M.V.C.A.'s
consultants, as well as past experience with dealing with the M.V.C.A. and other
conservation authorities, K.S. offered the opinion in the July 11, 2016 letter that the
M.V.C.A. would not approve either Options A or B:
For these reasons, we don't believe the MVCA will approve Design Options A or B.
While Option C reduces the potential ground water seepage to the slope, it does not
result in the existing 24 homes to remain in their current location. Therefore, we believe
Design Option D is the most practical, effective and safe option.

308. With respect to whether the M.V.C.A. would approve Option C, K.S. expressed
uncertainty, stating that the M.V.C.A. staff would not offer any indication on the likelihood
of approval until Tatham submitted a formal application.
309. For Option D, Tatham has assumed a less active role since environmental consultants
have become involved after an application was submitted to the municipality and the
M.V.C.A. He agreed that this complication has caused the costs to increase somewhat.
310. K.S. agreed that the costs projected for Option D related to the original wood lot, rather
than the open field presently contemplated. While the wood lot was still well-treed, the
now inapplicable cost to remove trees and stumps would not alter the overall estimate
significantly.
311. There was no dispute that the Landlord has not undertaken any remediation work to
stabilize the bank. The Landlord was also reasonably aware of past erosion issues at
the time that it purchased the residential complex and has encountered further erosion
problems during the tenure of its ownership.
312. At the same time, the Tenants acknowledged that they were aware of the potential of
loss or damage to their homes through erosion of the shoreline when they entered into
their tenancies. However, subsection 20(2) of the Act provides that the Tenants' prior
knowledge of a maintenance issue does not absolve the Landlord of its duties under
subsection 20(1) of the Act:
20. (2) Subsection (1) applies even if the tenant was aware of a state of non-repair or a
contravention of a standard before entering into the tenancy agreement.

313. As well, the inclusion of Schedule D to some of the Tenants' tenancy agreements
purported to exempt the Landlord from its duty to maintain the residential complex with
respect to erosion control measures and slope stability. I agree with the Tenants that
this attachment to the tenancy agreements is void pursuant to subsection 4(1) of the Act
which provides that a provision in a tenancy agreement that is inconsistent with the Act
or the Regulations is void so far as it purports to exempt the Landlord from maintenance
duties that it is able to perform.
314. In addition to sections 20 and 161 of the Act, the Tenants also relied on several
provisions of the Regulations including subsections 6(2), 9(1) and 26(1) of 0. Reg.
517/06, which provide as follows:
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6. (2) The site upon which a residential complex is situated shall be graded and drained to
prevent the ponding of water on the surface, the erosion of soil and the entrance of water
into a building or structure.
9. (1) Plumbing and drainage systems in a residential complex, and their appurtenances,
shall be maintained free from leaks, defects and obstructions and adequately protected
from freezing.
26. (1) Exterior common areas shall be maintained in a condition suitable for their intended
use and free of hazards and, for these purposes, the following shall be removed:
1. Noxious weeds as defined in the regulations to the Weed Control Act.
2. Dead, decayed or damaged trees or parts of such trees that create an unsafe
condition.
3. Rubbish or debris, including abandoned motor vehicles.
4. Structures that create an unsafe condition.
5. Unsafe accumulations of ice and snow.

315. Apparently, the Tenants relied upon the general prohibition against hazards for the latter
regulation rather than any of the enumerated examples, none of which are relevant to the
present facts. There was no indication that the Landlord has failed to address any other
maintenance concern other than that related to slope stability and erosion.
316. Much of the expert evidence at the hearing focussed on the location of this erosion in
terms of the top of the bank versus the toe. Both S.B. and M.M. agreed that the erosion
is occurring primarily at the top of the bank and involves surface and subsurface water
and seepage through the face of the slope. As M.M. stated, "the danger to the houses
[...] is the top of the bank, not the bottom."
317. However, this statement does not necessarily preclude the presence of toe erosion at the
bottom of the slope as the Tenants appear to suggest. While S.B. testified that he did
not observe obvious toe erosion at the site of the drastic nature as seen in Bayfield, I
accept M.M.'s expert evidence that the evidence of toe erosion may be active, albeit in a
more subtle manifestation. As he noted, the rising water levels in Lake Huron may well
both contribute to a gradual attrition of the toe while at the same time obscuring it from
view. While S.B. made a cursory statement that he accounted for water levels, I do not
find that he substantively challenged this aspect of M.M.'s expert evidence.
318. However, the professional disagreement between S.B. and M.M. over the significance of
toe erosion to the slope presents something of a red herring in this case. While S.B. took
a hard line in his opinion that toe erosion simply is not present at Meneset and attributed
the entire issue to top of the slope groundwater and seepage issues, the evidence
indicated that L.V.M. considered both toe erosion and issues at the top of the slope in its
report. However, the issue is not whether the L.V.M. report may or may not have placed
excessive emphasis on this aspect of the problem, but whether the Landlord is in breach
of its maintenance duties by failing to resolve the erosion issue as a whole or if this is
even feasible.
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319. The expert evidence offered on behalf of the Tenants took issue with L.V.M.'s reliance on
a factor of safety of 1.5 as opposed to a less conservative value. S.B. testified that a
less stringent factor of safety may be used and that localized features of the site
undermined the necessity of L.V.M.'s unnecessary reliance on such a high factor of
safety. The primary conclusions set out in the Golder Report were that:
a. Historical air photos show that toe erosion has generally not occurred at the site.
Therefore toe erosion is not a factor in overall slope stability at the site and the
M.V.C.A.'s 25 and 100-year setbacks need not be considered.
b. The mechanism causing the slope crest regression is uncontrolled surface water
runoff and infiltration of surface water that emerges as seepage through the crest
slope face.
c. The appropriate factor of safety for the slope stability analysis for the site is 1.3 or
greater.
d. The estimated factors of safety for the embankment ranged from 1.1 to 1.5 and two
cross-sections had factors of safety of less than 1.3.
e. The Report included a suggestion that dwellings between the slope crest and half
the eastward distance to the stable slope line of 1.3 (lots 29, 35, 37, 39, 41 and 47)
be vacated within the next one to five years and other dwellings east of the stable
slope line be reviewed at approximately five-year intervals.
f.

The Report also included an outline of conceptual options for rehabilitation to
control surface flow runoff and seepage by installing a subdrain under Iroquois Lane
to capture and direct water.

320. However, cross-examination of S.B. and M.M.'s direct evidence revealed some problems
with these conclusions. Specifically, Golder's claim that it is "common practice" to use a
factor of safety of 1.3 for single homes and cottages was not supported by a citation to
any independent guidance document or reference material in the Golder Report, nor was
S.B. able to identify a comparable example under cross-examination.
321. As well, the apparent distinction between new developments and existing structures is a
moot point as the underlying issue of instable land would remain constant regardless of
when the buildings were constructed. S.B. stated that if a factor of safety of 1.5 were
imposed upon existing dwellings across the shore of Lake Huron, the majority of those
homes would face demolition. However, as M.M. noted, the criteria is the relative risk of
collapse should the slope fail. Golder's suggestion that existing homes are safe under a
lower factor of safety compared to new developments would imply that older structures
are somehow grandfathered against the same risk of collapse as faced by newer
buildings. That the older structures arguably were constructed under lesser safety
regulations does not diminish the value of more stringent requirements. This is a policy
consideration and not an objective assessment of risk. Ultimately, the slope is just as
likely to fail or not regardless of the differing building restrictions imposed upon it. S.B.
acknowledged that an affected home owner structure "might be in trouble" and that it was
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ultimately up to individual property owners to make a decision based on their own risk
tolerance. In the case of a rented premises, as the owner, the Landlord would be in the
position of assessing that same risk.
322. Golder's use of a factor of safety of 1.3 is also at odds with the policies of the M.V.C.A.
and other regulatory authorities in Ontario that require new residential developments
meet a minimum factor of safety of 1.5, including standards prepared and peer reviewed
by Golder for the City of Ottawa. I accept S.B.'s evidence that the situation in Ottawa
was distinguishable due to significant differences in the composition of the slope and that
the failure of that slope is not directly comparable. However, although he insisted at the
hearing that it was inappropriate to apply a factor of safety of 1.5 to existing structures
versus a new development, on the balance of probabilities, I do not find that he
supported this distinction on scientific basis. Under cross-examination, he also agreed
that M.N.R.'s suggested mitigation for erosion hazards contemplate the relocation of
existing structures.
323. Golder also justified its selection of a factor of safety of 1.3 based on the presence of
vacant lots and parkland on the slope, while ignoring that the open space is distant from
many of the existing homes and is actually the site of prior slope collapses.
324. Despite the uncertainties and errors associated with the interpretation of historical air
photographs, including the obscuring effect of vegetation and the changing perimeter of
the beach as explained by M.M., Golder rejected the use of M.V.C.A. erosion rates for
the site (which range from 0.04 to 0.31 metres per year) in favour of an assumption of
zero toe erosion. This assumption of zero toe erosion also did not take into account the
potential for rising lake levels or climate change.
325. More importantly, although Golder attributed the primary cause for erosion issues at the
site to seepage and groundwater accumulation at the crest of the slope, its conclusion
that the slope will maintain a long-term factor of safety of 1.3 or greater does not
consider the potential impact of seepage on the stability of the slope. In this respect, the
Golder Report stated that its analysis is "exclusive of the water infiltration and seepage
conditions near the slope crest." When asked about this point during cross-examination,
S.B. acknowledged that the Slope W program cannot evaluate the impact of seepage.
As a result, the Golder conclusions on the long-term stability of the slope in its report are
premised on complete control of the impact of seepage on the slope. On S.B.'s own
evidence, even the installation of a subdrain under Iroquois Lane would not capture all of
the seepage, yet no allowance was included in Golder's analysis to address this
significant factor.
326. Golder's suggested options for remediation for was a highly conceptual outline that, in
the words of S.B., will be a "big undertaking" that will require "a lot more work to finalize it
to put it into action." S.B. agreed that civil and geotechnical engineering, along with the
assistance of a surveyor and consultation with a hydrogeologist, would be needed to
design the suggested rehabilitation measures. He also agreed that the Landlord would
need to obtain permit from the M.V.C.A., yet acknowledged that Golder had not made
any inquiries with the M.V.C.A. into the likelihood of a permit being issued.
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327. By contrast, Tatham described extensive experience with the application process to the
M.V.C.A. and offered the opinion that at least two of its very detailed and site specific
options for remediation would not be approved in all likelihood. K.S. also expressed
doubt that the M.V.C.A. would approve its Option C either. On the evidence, the only
plan of remediation that could conceivably offer a realistic chance of approval was Option
D., as it would not interfere with the "natural transport of sediment to adjacent properties
increasing erosion rates to these properties," the very process the M.V.C.A. seeks to
prevent. The M.V.C.A. approved the similar project on the Bluffs precisely as this work
was conducted inland and could not interfere with the shoreline as Options A though C
threated to do.
328. Lastly on this issue, S.B. did not provide any evidence that the issues with the
embankment arose from the Landlord's insufficient maintenance as contended by the
Tenants. He acknowledged that Golder did not inspect the existing Big 0 pipe at the
residential complex to determine if it was operating properly, but did acknowledge that he
had seen water running through it.
329. Counsel for the Tenants took issue with the credibility and reliability of M.M.'s expert
evidence on the basis of his lack of involvement with the creation of the L.V.M. report, his
limited observation of the site and his lack of examination of the underlying data that
supported the report. While all are fair points, I find that the testimony of M.M. was at
least as persuasive as that of S.B. as M.M.'s testimony focussed on the following to
justify L.V.M.'s agreement with the M.V.C.A.'s position that a factor of safety of 1.5 is
appropriate in this case:
a. The analysis is being undertaken on a natural slope in which there is inherent
variability in the soil conditions, as opposed to a manufactured slope (such as the
highway embankments identified by S.B.) where there is control over the materials
being used.
b. There is a limited amount of data available about this slope and the available data
does not provide him with the degree of confidence necessary to reduce the factor
of safety to 1.3.
c. There have been people present on the west side of Iroquois Lane for a significant
amount of time thus increasing the severity of the consequences in the event of a
slope failure.
330. He testified that in his experience the adoption of a factor of safety of less than 1.5 for
this area is not consistent with the expectations of regulatory authorities such as the
M.V.C.A. and as noted above, related the appropriate factor of safety not to whether
structures on the land were pre-existing or contemplated as new developments, but to
the degree of confidence the engineer has in the data and the potential consequences of
a slope failure. He questioned the reliability of the aerial photographs, the Golder
report's failure to consider rising lake levels and the possibility of toe erosion below the
waterline.
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331. When asked to comment on possible stabilization measures, including those presented
by Golder. M.M. confirmed that to be effective, rehabilitation measures would need to
address the angle of repose of the slope, provide protection against toe erosion, and
control surface water flow and seepage. He noted that Tatham's Option A addresses all
of these factors, but would involve "major civil works" and would not completely eliminate
the risk of failures. When asked about Golder's proposed rehabilitation, M.M. noted it is
"effectively the same" as Tatham's Option C and presents an incomplete solution that
only addresses seepage and does not deal with the current risk posed by the existing
instability of the slope or the potential for toe erosion. M.M. stated that even if seepage
was eliminated, the slope would regress to its natural angle of repose.
332. Ultimately, I find that both S.B. and M.M. expressed considerable doubt that any of the
options proposed would fully resolve the problems at the slope. While the Tenants insist
that the L.V.M. report and M.M.'s expert opinion focus exclusively on the effects of toe
erosion, I do not find that the evidence at the hearing supported this interpretation. On
the contrary, M.M. accounted for seepage and groundwater at the top of the slope in his
analysis, while S.B.'s much more theoretical proposed solutions did not substantively
account for these variables although he attributed the problems at the site entirely to
these forces. There was no evidence offered to suggest that removing any remediation
at the toe of the slope from Tatham's proposed designs would result in approval from the
M.V.C.A. or that these truncated designs would have a significant effect on the natural
forces propelling the slope toward failure.
333. Both M.M. and S.B. suggested that eventual abandonment of the homes on the west
side of Iroquois Lane should be seriously considered. The primary difference between
them related to the timing of this action.
334. In light of all of the evidence, I do not find that the Tenants met their evidentiary burden
as the applicants to demonstrate on the balance of probabilities that remediation only at
the top and middle of the slope would substantively resolve the problems at the site or
that drainage issues at the top of the embankment without accompanying work at the toe
of the slope would be effective in stabilizing the slope.
335. The Tenants' position is simply that because there was a problem with the site and the
Landlord has yet to resolve the issue or take any physical actions to do so, the Landlord
is therefore in breach of its duties under subsection 20(1) of the Act for providing and
maintaining a residential complex, including the rental units in it, in a good state of repair
and fit for habitation and for complying with health, safety, housing and maintenance
standards. Their view is premised on the assumption that there is no toe erosion that the
Landlord was obligated to apply to the M.V.C.A. for approval of works that address only
the issues at the top of the slope.
336. However, I would disagree with the Tenants that the absence of such an application or
physical work conducted on the slope must be taken as the complete absence of a
reasonable response to the problem.
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337. In the recent case of Onyskiw v. PJM Property Management Ltd., the Ontario Court of
Appeal rejected a long-standing presumption that a landlord may be deemed
immediately in breach of subsection 20(1) of the Act once a defect arises:
58. If the legislature intended an automatic breach of the landlord's duty to maintain and
repair as soon as a service was interrupted, there would be no need for the Board to
make a determination as to whether the landlord had breached its obligation. The
legislation would instead simply provide that where a service has been interrupted the
landlord is in breach of its duty to maintain and repair and provide that the Board "may"
award a remedy under s. 30(1) which authorizes a range of remedies including an
abatement of rent.
59. The tenants' position that the landlord is automatically in breach of its statutory obligation
to maintain and repair even while something is being repaired also offends the legal
maxim lex non cogit ad impossibilia: that the legislature does not intend compliance
where, for all practical purposes, it is impossible: see COW The Interpretation of
Legislation in Canada, at p. 479.
60. Applying general principles of statutory interpretation, I would reject the tenants'
submission that, when the RTA is properly interpreted, a landlord is automatically in
breach of its obligation to repair and maintain under s. 20(1) as soon as an interruption in
service occurs. 1°

338. Although Onyskiw addressed the interruption of a service, in that case, the use of an
elevator for approximately ninety days, the Court provides a contextual approach to all
maintenance issues governed by the Act.
339. The prior leading authority on this issue was the Supreme Court of Canada's decision in
Pajelle Investments Ltd. v. Herbold. 11 However, as the Court in Onyskiw held, in light of
the evolution in the law in the decades since that case was decided, Pajelle also stands
for the principle that a contextual approach is necessary when considering whether the
landlord responded appropriately to a maintenance defect. Such a reading is
appropriate having regard to the interpretive principle that legislation enacted to regulate
an activity that is ongoing over an extended period of time invites a dynamic, as opposed
to a fixed interpretation.
340. This contextual approach is also consistent with the Board's Interpretation Guideline 5,
which states as follows:
If a landlord has done little maintenance for an extended period, and a serious condition
results that takes some time to rectify, the landlord should be responsible for the
tenants' loss of use of their unit or the common facilities during the repairs. However, if
the landlord has a reasonable program of maintenance, including preventative
maintenance, and is acting responsibly to rectify a problem that requires extensive
repairs, an abatement of rent should not be ordered.

341. Based on all of the evidence before me, I find that as of the date of the hearing, and
following the analysis in Onyskiw, the Landlord had taken all reasonable and necessary
steps to address the erosion issue. Far from doing nothing as the Tenants alleged, the
[2016] O.J. No. 3817 at paras. 58-60 (Ont. C.A.) ('Onyskiw).
11 [1976] 2 S.C.R. 520 ('Pajelle').

10
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Landlord fully investigated the issues with the slope and hired L.V.M. to investigate
potential solutions and provide recommendations for addressing the instability of the
embankment. In its letter dated April 17, 2014, L.V.M. stated that the "most effective
response to mitigate shoreline hazards in severely affected areas such as at Meneset on
the Lake range from structural measures to the relocation of the residential dwellings
away from the shoreline." L.V.M. identified a number of possible measures that would
bring some marginal stability to the slope.
342. After receiving the April 2014 letter, the Landlord engaged Tatham on the issue and
consulted with the staff of the M.V.C.A. on the possible stabilization and design options
for the slope. M.V.C.A. staff advised that the chance of obtaining approval to perform
work at the toe of the slope was extremely unlikely, given the M.V.C.A.'s stated policy of
not permitting any new shore protection structures. The overwhelming evidence at the
hearing was that based upon those communications, it is highly unlikely that M.V.C.A.
staff would approve any application made by the Landlord for permission to undertake
work of this nature. Based upon the expert advice offered by both L.V.M. and Tatham,
the Landlord concluded that all of the homes currently located on the west side of
Iroquois Lane must be removed and this area converted to a green space common area
for the residential complex.
343. The Landlord also was entitled to rely upon the expert advice offered by its retained
expert, L.V.M. and assume a course of action based upon that advice.
344. As a result, I find that the Landlord is not in breach of its duties under subsection 20(1) of
the Act.

The Al Application
345. This leaves only the question of whether the Landlord exhausted all options to resolve
the problem with the slope at Meneset to the extent that the contracts with the Tenants
are frustrated.
346. Section 19 of the Act provides that "The doctrine of frustration of contract and
the Frustrated Contracts Act apply with respect to tenancy agreements."
347. Frustration of contract occurs when an unexpected event, not caused by the parties and
for which the contract does not provide, drastically changes the nature of the contract
beyond what the parties could have reasonably contemplated. A commonly quoted
passage in National Carriers Ltd. v. Panalpina (Northern) Ltd. sets out the basic
principles:
Frustration of a contract takes place when there supervenes an event (without default of
either party and for which the contract makes no sufficient provision) which so
significantly changes the nature (not merely the expense or onerousness) of the
outstanding contractual rights and/or obligations from what the parties could reasonably
have contemplated at the time of its execution that it would be unjust to hold them to the
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literal sense of its stipulations in the new circumstances; in such case the law declares
both parties to be discharged from further performance. 12

348. As a result, the expense of compliance in and of itself cannot serve to frustrate the
contract. While the Landlord noted that the cost to implement the remediation options
proposed by Tatham would likely exceed the value of the property, this expense would
not serve to frustrate the tenancies. Rather, there must be a destruction of the subject
matter of the contract or a critical and final interruption of services for a party to plead
frustration of contract. As Lord Shaw stated in Lord Strathcona Steamship Co. v.
Dominion Coal Co.:
Put shortly, frustration can only be pleaded when the events and facts on which it is
founded have destroyed the subject-matter of the contract, or have, by an interruption of
performance thereunder so critical or protracted as to bring to an end in a full and fair
sense the contract as a whole, so superseded it that it can be truly affirmed that no
resumption is reasonably possible.
It is a mistake to say that the doctrine of frustration is a hard and fast doctrine which can
be applied as a general principle in a definite measure to all cases alike. The facts and
circumstances of each particular contract as well as the nature and duration of the
interruption to performance must all be taken into account. Shipping cases afford easy
illustrations of the variety of circumstances alluded to. A voyage is arranged to be made
during fixed dates. The substantial interruption of such a voyage almost necessarily
concludes the question of frustration in the affirmative. Or, again, a charter is for a short
term and into that term such an interruption is projected as to preclude business
arrangements being readjusted so as to suit limited and disjointed periods of time; then,
again, it becomes wellnigh clear that frustration has resulted. 13

349. Despite section 19, the Act does not explicitly provide for an application in the event of
frustrated contract. Section 37 states that a tenancy may only be terminated in
accordance with the Act and section 39 limits the circumstances for a Landlord to
recover possession:
39. A landlord shall not recover possession of a rental unit subject to a tenancy unless,
(a) the tenant has vacated or abandoned the unit; or
(b) an order of the Board evicting the tenant has authorized the possession.

350. In Moffatt v. Page, the Ontario Rental Housing Tribunal held that frustration of contract
could not permit a landlord to obtain an eviction order under the then Tenant Protection
Act (the 'T.P.A.') as frustration could not be used as a "sword" where there is no
authorized eviction application. 14 However, in that case, the landlords had served the
tenant with an N13 Notice of termination under the predecessor to the present
subsection 50(1) of the Act as they intended to conduct extensive renovations to the
rental unit and required vacant possession to do so.

[1981] 1 All E.R. 161 at para. 45 (H.L.) ('Panalpina).
[1926] 1 D.L.R. 873 at paras. 8-9 (P.C.).
14 [2003] O.R.H.T.D. No. 133 (0.R.H.T.) ('Moffatt).
12
13
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351. While Moffatt turned on substantial compliance with then section 53 of the T.P.A., the
hearing Member noted that the insertion of frustration of contracts presented a curious
jurisdictional problem:
But if there is no authorized application, and a party wishes to use the fact of a
frustrated contract as a sword, and attempts to argue that if there is a right there must be
a means of enforcing it, the limits of the statutory authority of the Tribunal may not be
pushed back simply because of that logic. If the Tribunal does not have jurisdiction and
the right exists under the Act, then the Courts may have jurisdiction. 15

352. Presumably, Parliament must have intended section 19 to serve as more than an
ornamental provision and it would seem inequitable for respondents alone to avail
themselves of it. Mr. Zarnett noted at the hearing that various parties have used
subsection 9(2) of the Act to bring an application for to determine frustration of contract in
the past and this was not contested at the hearing. Indeed, the landlord in TSL-7981316, issued on March 15, 2017, requested much the same declaration as in the present
case. However, as in Moffatt, since the landlord also served the tenant with an N13
Notice, the hearing Member was able to largely sidestep the issue of whether section 9
allows a landlord to request a finding under section 19 of the Act.
353. However, statutory interpretation suggests that such a finding would be permissible
under the Act. Read together with paragraph (b) of subsection 9(1), subsection 9(2) of
the Act provides a rather ambiguous opportunity to issue determinations or order for
which the Act may not provide elsewhere:
9. (1) A landlord or a tenant may apply to the Board for an order determining,
(a) whether this Act or any provision of it applies to a particular rental unit or
residential complex;
(b) any other prescribed matter.
(2) On the application, the Board shall make findings on the issue as prescribed and shall
make the appropriate order.

354. Given the division between paragraphs (a) and (b) above, and its dissociative phrasing, it
would appear that "any other prescribed matter" does not relate to the more commonly
encountered jurisdictional application under paragraph (a). If the application of section
19 is a "prescribed matter" under the Act, it logically follows that either party may apply to
the Board for findings with respect to whether the contract has been frustrated and
request "an appropriate order." However, in light of a possible conflict with section 37, a
determination that the tenancy has indeed been frustrated may fall short of an order to
terminate that tenancy.
355. In any event, both parties relied upon Dhillon v. PM Property Management, in which the
Ontario Divisional Court adopted the parameters of the doctrine of frustration of contract
as set out in Panalpina. 16 In the present case, the Tenants did not dispute that they were
aware of the danger posed by erosion of the shoreline by Lake Huron before they
15
16

Ibid. at para. 25.
[2014] O.J. No. 4352 at para. 11.
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entered into their respective tenancy agreements. As a result, the deterioration of the
shoreline itself was contemplated by the parties before the contracts were formed.
Those contracts drafted with Scheduled D specifically addresses the possibility of loss or
damage through erosion of the bank. Consequently, this factor cannot frustrate the
contracts as it was foreseen at the time of the contracts' formation.
356. The Landlord contends that the M.V.C.A.'s strict policies against remediation to the
shoreline constitutes an unforeseen change of circumstances that was not contemplated
by the parties and arose only after the contracts were formed. The Landlord only
became aware of the M.V.C.A. 100-year erosion limit in the summer of 2013 when the
Township would not issue a building permit for 16 Iroquois Lane 124 and only became
aware of the policy position of the M.V.C.A. staff on March 2, 2015. In 2012, when the
Landlord began to include Schedule D in tenancy agreements, the full extent of the
erosion issues at Meneset, and the independent actions MVCA staff would take, were
not known to the Landlord. Therefore, I find that the intervening event of the M.V.C.A.'s
refusal to grant applications for remediation work to the shoreline could frustrate the
contracts.
357. However, although M.M. and K.S. agreed that the prospects for approval for any of the
remediation designs proposed are grim at best, the Tenants rightly noted that the
Landlord has yet to actually submit an application for this work to the M.V.C.A. The
Landlord also did not call as witnesses any personnel from the M.V.C.A. to testify to the
Authority's policies as they pertain to the specific facts at the site. As a result, the
Landlord relied entirely on hearsay based upon anecdotal hypotheticals related to what
the staff at the M.V.C.A. might do in response to an application.
358. Had the Landlord submitted a rejected application as evidence at the hearing or called
direct evidence that the M.V.C.A. would not approve any of the engineering designs
proposed by the Landlord under any circumstance, it is entirely possible that the Board
could make a finding that the contracts had been frustrated since theoretically there
would be nothing more that the Landlord could do to remedy the problem. This would
also presume that the M.V.C.A. lacks any process for appeals of its decisions or that if it
does, the Landlord could not prevail on the appeal of a refusal of an application.
359. The Tenants also rightly noted that the only application to the M.V.C.A. submitted by the
Landlord was approved, allowing that project to proceed. As mentioned above, despite
the differences in that site to Meneset, the approval suggests that at least some
remediation applications may not be refused. Having submitted no application at all for
the present matter, the Landlord can be assured that no approval will be granted.
360. At the same time, it is worth noting that the Tenants continue to reside on the affected
areas and report only rather minor if any physical evidence of erosion. The M.C.V.A. has
also not declared the area uninhabitable.
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361. As I find that the Landlord failed to demonstrate that all options to conduct remediation to
the slope have been exhausted, I find that a finding of frustration would be premature in
all of the circumstances.

June 8, 2018
Date Issued

-------7

_------

Gk-ein Lund
Member, La

d Tenant Board

South West-RO
150 Dufferin Avenue, Suite 400, 4th Floor
London ON N6A 5N6
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